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Welcome

Legal Methods is designed to introduce you to the foundational skills that are essential
for success throughout law school and the legal profession. The course focuses not only
on what the law is, but on how the law works—how legal rules are developed,
interpreted, applied, and communicated.

Throughout the semester, you will learn how to:

e read and analyze judicial opinions,

e identify legal issues and legally significant facts (LSFs),

e synthesize legal rules from legal authority,

e understand precedent and the hierarchy of authority,

e organize legal analysis using structured formats such as TREAT and IRAC, and
e communicate legal analysis through legal writing.

During orientation week, your primary focus will be learning how to read judicial
opinions, prepare case briefs and participate effectively in class discussions. As the
semester begins, you will build on those foundational skills through rule synthesis,
explanatory parentheticals, legal analysis, outlining, exam preparation, and formal legal
writing assignments.

The assigned readings and class discussions are designed to work together. Professors
will assume that you have completed the assigned reading before class and have a
working understanding of the concepts introduced. Class sessions are intended to build
on the reading—not repeat it. As a result, you will be responsible not only for concepts
discussed during lecture, but also for concepts introduced through the assigned readings
and supplemental materials.

Many of the concepts introduced in this course will first appear in the
assigned readings rather than lecture. You should approach the readings as
part of the instruction itself—not merely as preparation for class discussion.

Finally, one of the primary goals of this course is to support your transition into law
school. Your professors are available to help you understand the concepts introduced in
this course and adjust to the demands of legal education. You are encouraged to ask
questions, seek clarification, and meet with your professors throughout the semester.

Your objective during orientation is not to master every concept. Instead, focus on becoming
comfortable with the process of reading, organizing, and discussing judicial opinions.

07/26 Page 5 of 204
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Orientation Week Assignments

During orientation week, Legal Methods classes meet twice (Tuesday and Thursday) and
focus heavily on introducing the case method, legal reasoning, case briefing, and the

systems and resources you will use throughout the semester.

Complete the following before the first orientation class session on Tuesday.

Assigned Located
Assigned Course Reading

Foundations of Legal Analysis and the Case Method, SJCL
Orientation Reading pp- 20-34
The Green Bag: How to Read a Legal Opinion by Orin Kerr
(Volume 11, Number 1) pp- 35-50
Applying the Framework: Gray v. State
e A guided case-reading chart using Gray v. State pp. 51-55

e An example case brief using Gray v. State

Textbook Reading (Chapters assigned for orientation week ONLY are in this packet)

Legal Writing and Analysis (3rd ed.), by Michael Murray and
Christy DeSanctis: Chapters 1 & 2 (pp. 1-21) To be purchased

pp.57-77

Cracking the Case Method*, by Paul Bergman, Patrick
Goodman, and Thomas Holm: Chapters 6 & 8
Note: available FREE in digital study aids or purchased in paperback.

pp. 112-146

Case Reading

Read and prepare case briefs for:
e The State v Wilson

e Statev. Billings

e (Grayv. State

pp- 148-153

Complete the following before the second orientation class session on Thursday.

Assigned Located
IRAC Response to Hypo #0; Email to your Legal Methods Circulated after
professor before class class #1
Textbook Reading
Murray: Chapter 3 (pp. 39-50), Chapter 4 (pp. 51-54),
Appendix A (pp. 407-411), and Appendix C (pp. 433-445) pp.78-111
Case Reading
Read and prepare case briefs for:
Woods v. State
State v. Bennett
Hamilton v. State pp. 154-164

People v. Winhoven
People v. Moreno
State v. Neff
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Technology and Course Systems

Different platforms will be used throughout the semester for various purposes. You are
responsible for ensuring that you can access these systems before classes begin.

Free Digital study aids are available on the library website. Cracking the Case Method,
from the assigned reading, is one of these study aids available through West Academic.

Plain English for Lawyers, also from the assigned reading, is available through
LexisNexis. These are also available to purchase in hard copy.

Below you will find instructions for accessing both of the free digital study aids on our

library website.

West Academic

Go to www.sjcl.edu/library

N —

3. Click “Sign In” in the top right corner

If you already have a BarBri or
West Academic account
(i.e., previously bought textbooks through
West Academic):

In the “Study Aids” box, click “West Academic”

If you are creating a new account:

4. Sign in and verify your SJCL email witha | 1.

Click “Create an Account” under

Go to www.sjcl.edu/library

Click “LexisNexis Study Aids Library”
Log in with your SJICL email and Exam ID
On left side click on Browse Library

P

verification link. the login bar.
5 After V§r1t:}’/1ng, click “Go to Study Aids 2. Use your SJICL email address and
- Collection .

password to log in.

3. After registering, check your email
to verify your school email

4. Then log in and click “Access My
Digital Study Aids”

LexisNexis

(Aids are listed in alphabetical order by subject area)
5. Search, annotate, highlight, and download titles

TWEN

TWEN will be used for course assignments, handouts, announcements, and other course
materials. The following pages provide setup instructions for TWEN.

07/26 Page 7 of 204
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WESTLAW

TWEN®

Student’s Guide to TWEN

What Is TWEN?

TWEN is an online extension of the law school classroom. You can use TWEN to access
your course materials, participate in class discussions, receive and submit online
assignments, complete quizzes, exchange email messages with your instructors and
classmates, and more.

To participate in TWEN, you need a WestlawNext password. You also must add a course
created by one of your professors (see “How Do | Add a Course to the My Courses
Page?” below). If you do not have a WestlawNext password, contact your academic
account manager.

How Do | Access TWEN?
1. Open your Internet browser and type lawschool.westlaw.com.
2. Enter your OnePass username and password in the appropriate text boxes.

3. Choose TWEN from the Sign-On to: drop-down list and click Sign On. The My
Courses page is displayed.

How Do | Add a Course to the My Courses Page?

The My Courses page is your personal directory, which contains links to the TWEN
courses you choose. Complete these steps to add a course:

1. Click Add Course at the top of the My Courses page. The TWEN courses that are
available at your school are displayed.

2. Select the check box next to each course you want to add.

3. If a password is required to add the course, type the password in the Password(s)
text box. You will need to obtain the course password from the professor.

4. Click Submit to return to the My Courses page and view your courses.

How Do | Navigate Within a Course?

To enter a course, click the course title on the My Courses page. The course home page
is displayed, which provides access via links on the left side of the page to all of the
materials and resources your professor has chosen. Click these links to access course

materials, such as forums, quizzes, a course calendar, live discussions, and assignments.

lawschool.westlaw.com
07/26 Page 8 of 204

For research assistance 24 hours

a day, seven days a week, call

the Reference Attorneys at
1-800-850-9378, click Live Chat on
WestlawNext® or Help on Westlaw®
Classic for a live help session.

For technical support, call
1-800-486-4876.

You can also send an email
message to
west.twensupport@thomson.com.

THOMSON REUTERS”
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2 Student's Guide to TWEN
07/26

How Do | Read Materials in Forums or Document Pages?

Document pages and forums are areas created by your professor for distributing course materials and
facilitating course discussions. To access an item posted on a document page or to read a forum
posting, first enter the course by clicking the course name on the My Courses page. To access a forum,
click Forums on the left side of the course home page. Then click a forum name on the right side to
enter a forum and read postings. To access a document page, click a document page name on the left
side of the course home page, such as Syllabus or Course Materials. Then click a document page item
on the right side to display the item.

How Do | Create Messages in a Forum?

You can post messages in a forum only if your professor has allowed it.

1.

o v W

10.

1.

Click Forums on the left side of the course home page.

Click the forum name you want to enter.

Click Add Topic at the top of the forum page.

In the Subject text box, type the title of the posting.

Type the content of your posting or edit the format of your posting.

To add an attachment to the posting, click Add Attachment. The Attach a File to Forum Posting

dialog box is displayed.

» To attach a file from your computer, click Browse. Locate the file you want to attach and then
click Open. The path and file name are displayed in the text box.

» Select the Translate file to HTML for browser viewing check box to translate the file to HTML
for viewing in the web browser. Many file formats, such as those created by most word-
processing, spreadsheet, graphics, and presentation programs, can be converted and displayed
in the body of your posting. For a complete list of file formats, consult TWEN online Help.

» Select the Mark citations in the attached file to link to WestlawNext check box if you want the
citations in your document to be linked to full-text documents on WestlawNext.

* Click Upload File.

If anonymous postings are allowed, a check box labeled Post this message anonymously is
displayed. If you select this check box, your name and e-mail address are not displayed with your
posting.

Specify when you want others to be able to view the posting by selecting one of three posting
availability options: Make this post available now, Hide this post from student view until further
notice, or Show this post.

Note: The scheduling option is available only if you are a course administrator and only when
posting main topic messages.

Select the Automatically mark citations in the message text to link to WestlawNext check box if
you want the citations in your message to be linked to full-text documents on WestlawNext.

Select the Send e-mail ... check box if you want to send an email message to all course
participants to notify them that a new item has been added to the forum.

Note: This option must be enabled by your administrator.

Click Post Topic to add your posting to the discussion list.

Page 9 of 204
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How Do | Respond to Messages in a Forum?

1. Click Forums on the left side of the course home page and click the name of the forum you want
to enter.

2. Click the posting you want to review.
3. Click Reply. Then follow steps 5-10 on page 2 for posting a main topic message.
4. Click Post Message.

How Do | Send an Email Message to My Professor?

You can send an email message to your professor from the My Courses page or from a course home
page by clicking the professor’s email link (if available) and completing the form. Or, if your professor
has granted students email rights, click E-Mail Options on the left side of the page to send a message
to your professor or other students. At the displayed E-Mail Options page, you can select recipients,
type a subject and message, and include attachments, if desired.

How Do | Participate in a Live Discussion?

TWEN provides an easy-to-use chat room window you can use to participate in live discussions with
your professor and other students.

1. Click Live Discussion on the left side of the course home page. The Live Discussion page is
displayed, containing a list of scheduled live discussions.

2. Click the name of the session you want to enter. (If the live discussion is moderated, the messages
you submit do not appear in the chat window until they are approved by the moderator.)

3. When you enter a live discussion, the session opens in a separate chat window.
4. To send a message, type the message in the text box and click Send.

If the session is moderated, the moderator reviews the messages and decides which ones to post
to the live discussion.

How Do Custom Polls and InstaPolls Work?

TWEN provides polling features your professor can use to survey students. You have these polling
options:

»  Customized polling—Your professor can set up customized polls for each course. To take the poll,
click Customized Polling on the left side of the course home page. Click a poll title and answer
the question. When the professor is ready to display the results, you can view the poll as a bar
graph or pie chart. Custom poll results are saved in TWEN so you and your professor can view the
results later.

* InstaPolls—Your professor asks a question in class and you click the InstaPoll icon on the course
home page to submit your vote. When voting is complete, you can view the results as a bar graph
or pie chart. InstaPoll results are not saved.

Student’s Guide to TWEN 3
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What Are the TWEN System Requirements?
To use TWEN, you need the following:
* A OnePass username and password and access to the web

» Microsoft® Internet Explorer® 7.0 or later, Apple® Safari® 3.0 or later, Google® Chrome 2.0 or later,
or Mozilla® Firefox® 3.0 or later

e JavaScript enabled in your browser

How Do | Get More Help Using TWEN?
TWEN assistance is available online by clicking TWEN Help. To download free reference materials, visit

store.westlaw.com/westlaw/guides.

For general or technical questions about TWEN, call 1-800-486-4876 or send an email message to
west.twensupport@thomson.com.

For assistance using WestlawNext, call 1-800-850-9378.
For free reference materials, visit store.westlaw.com/westlaw/guides.

THOMSON REUTERS”

© 2012 Thomson Reuters  Published 8/12  1-358725
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Legal Methods I
SYLLABUS
Course: Legal Methods I Term: Fall 2026
Course Number: L151F Meeting Time: Thursdays 1:30-4:30 PM OR
6:30-9:30 PM
Number of Units: Two Instructor: ALL

E-mail: brhan.ahmed@faculty.sjcl.edu
raquel.busani@faculty.sjcl.edu
jeffrey.castleton@faculty.sjcl.edu
ray.horng@faculty.sjcl.edu
jhoward@sjcl.edu
allison.ryan@faculty.sjcl.edu
vincente.tennerelli@faculty.sjcl.edu
amelia.thompson@faculty.sjcl.edu

COURSE DESCRIPTION

The purpose of this course is to introduce students to the skills that are essential for their ultimate
success in law school. Students will be introduced to the importance of time management and class
preparation. In addition, students will learn about precedent, the federal and California legal systems,
and the hierarchy of legal authorities. Early in the semester, students will be taught how to read a case,
prepare a case brief for class participation, and take class notes. Soon thereafter, they will be
introduced to the important skill of outlining their course materials and to how those outlines can help
them to prepare for an exam. Students will also be instructed on how to effectively take law school
exams. Finally, students will learn about legal analysis, TREAT/IRAC, and the importance of developing
their writing skills.

STUDENT LEARNING OUTCOMES
This course will cover and assess the following Student Learning Outcomes (SLOs):
e Student Learning Outcome 1. Comprehend the structures and processes of the U.S. legal
system and foundational substantive law.
e Student Learning Outcome 2. Demonstrate proficiency in legal analysis and problem solving.
e Student Learning Outcome 3. Demonstrate competence in written and oral communication.
e Student Learning Outcome 4. Demonstrate mastery of strategies and technologies of legal
research.
e Student Learning Outcome 5. SJCL graduates will recognize and resolve ethical issues.

CLASS PREPAREDNESS & ATTENDANCE

Per the attendance policy, you are allowed three (3) absences. The failure to be prepared for class
and/or turn in required material to the instructor will result in the student being marked absent for that
day of class.

In the event that this course has to take place remotely via Zoom, students are expected to sign-in to
the class Zoom session at least five minutes before class time. Students shall not turn off their video
stream or use avatars in place of a live video stream of themselves during class time. Failure to adhere

Legal Methods I, Fall 2026 Syllabus v1
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to these rules will result in the student being marked absent per the attendance rules in the Student
Handbook.

Weekly class lectures will be designed to complement and build upon the assigned readings, rather than
repeat them. Professors will assume that you have completed the assigned reading prior to class and
have a working understanding of the concepts introduced. As a result, lectures are designed to build on
the reading—not to repeat it. Lectures may not cover every concept presented in the reading. Instead,
class time will focus on applying those concepts, working through examples, and developing the
analytical skills introduced in the materials.

You are responsible for all assigned reading, including concepts and skills that may not be discussed
directly in lecture. Mastery of these materials is essential, as they form the foundation for class
discussions, written assignments, and exams. Refer to the syllabus for the weekly assigned readings.

INSTRUCTOR AVAILABILITY

One of the primary aims of this course is to support you during your first year of law school. This
includes helping you with the concepts taught in this class and helping you adjust to the rigorous
demands of law school. Each of your instructors is happy to meet with you either before or after class
or outside of class. We want you to feel supported throughout this first year, so do not hesitate to reach
out to each of us for assistance or advice. Some of your instructors will have formally designated office
hours outside of class. Others will accommodate you on request. It is incumbent on you, however, to
reach out and ask for assistance.

GRADING

Your class grade will be based upon a total of 100 available percentage points. The points are earned through
graded writing assignments, in-class practice exams/midterms, and a final exam. One percentage point is
awarded for each of the three scheduled practice exams. The student must make a good faith effort on the
practice exams and the professor retains sole discretion over awarding percentage points for these practice
exams. Each student must meet individually for an informal status meeting with their professor during the
semester. These meetings do not have to be in person and can occur outside of class time at the discretion of
the professor. If a student fails to meet with their professor, a percentage point will be deducted from their final
course grade. Grades are calculated as follows:

Assignment #1 — Hypothetical #1 IRAC Response with Explanatory Synthesis (3%)

Assignment #2 — Hypothetical #2 IRAC Response with Rule and Explanatory Synthesis (7%)

Assignment #3 — TREAT Portion of a Law Office Memo (15%)

Assignment #4 — Second TREAT (20%)

Assignment #5 — Full Law Office Memo (20%)

For Credit — Bio, Schedule, Revised Schedule, Case Briefing, and Hypothetical #0 (2%)
Practice Exams — Civil Procedure, Contracts, Torts (1% each)
Final Exam — Final Exam (30%)

ASSIGNMENTS

In this course, you will be required to prepare and submit written assignments. These assignments will comprise
the majority of your course grade during the semester. These assignments are to be uploaded to TWEN on or
before the dates and times specified in this syllabus or by your professor. If you need assistance with how to
use TWEN, consult your professor. It is your responsibility to turn in your assignments on time. Late
assignments will be accepted; however, the late assignment’s grade will be decreased by 15 points (15% out of
100) for each successive 24-hour period the assignment is turned in following the due date and time. The point

Legal Methods I, Fall 2026 Syllabus v1
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deductions are cumulative. Thus, an assignment due August 28, 2026 at 11:00 PM that is turned in on August
30, 2026 at 1:00 AM (26 hours later) would suffer a total decrease of 30 points.

Assignments that will be graded are to be uploaded to the appropriate TWEN folder for your Legal Methods 1
section. Pursuant to the instructions provided here and SJCL policy, use your nine-digit Student Exam ID
number for purposes of identification on all graded course assignments. DO NOT include your name on any
assignment you upload to TWEN. Please remove the identifying metadata properties from submitted Word
documents before submitting them by following these instructions:

How to remove identifying properties from a Microsoft Word file before submitting it. (sjcl.edu)

Please submit your documents in MICROSOFT WORD ONLY. Files uploaded to TWEN in .pdf format will be
treated as late submissions.

PLAGIARISM

SJCL abides by a student honor code, as set forth in the student handbook. If you have not read the section of
the student handbook relating to the honor code, please do so prior to the beginning of this class. As such, all
students are expected to act with utmost honesty, fairness, and concern for their professional reputation and
the reputation of the school. Students are strictly prohibited from engaging in “unethical conduct,” which
includes plagiarism and as listed below, unauthorized collaboration.

Plagiarism is taking someone/something else’s words or ideas and presenting them as your own without
attributing them to the original source(s). If you are going to utilize or rely upon the work of another in a
submitted assignment, you MUST provide proper attribution to the source used. Typically, this is done through
legal citation. Attribution refers not only to actual quotations from another’s work, but also includes the basis
for an idea you expressed or the authority for a proposition that you stated in your own words. Therefore, if any
submitted assignment contains an idea or a proposition that you did not create entirely on your own, you must
attribute to its source.

SJCL’s student honor code requires that all submitted work either be your own or be attributed to its source.
Direct copying from either a source or from another student’s work and submitting it as your own without prior
authorization from your professor(s) is prohibited and will result in a grade of zero for the assignment and will
result in disciplinary action and possible expulsion from SJCL.

GENERATIVE ARTIFICIAL INTELLIGENCE

Students are prohibited from using generative Al tools, including paraphrasing tools, to complete any
assignments for this class, unless indicated otherwise by the professor. It will be considered a violation of
the academic standards for this course for any student to submit writing generated by any other person
or entity, including any generative Al program, unless otherwise indicated. This prohibition does not
include the spelling and grammar checks that are included in the Microsoft Office software that is supplied
though SJCL. If you have any questions about which tools are permitted or prohibited on any assignment,
you must ask in advance. Finally, generative Al detection tools may be used in reviewing assignments.

UNAUTHORIZED COLLABORATION ON ASSIGNMENTS

Writing courses at SJCL are unlike your substantive classes. In your substantive classes, you are typically graded
almost exclusively based on your performance during a final exam. In these classes, collaboration between
students to understand the concepts explained in class is encouraged because it is just you, the student, taking
the final exam. Your writing classes are different.

Legal Methods I, Fall 2026 Syllabus v1
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In your writing classes, you are graded based on your performance with assignments spaced throughout the
semester. These assignments are meant to introduce, reinforce, and assess your understanding of concepts
presented in class during the semester. It is essential to the process of learning and assessing what you have
learned in your writing classes for you to perform all your own work. This includes research for your
assignments, editing your assignments, and proofreading your assignments. Specifically, you may not
collaborate with other students on your assignments in this course, unless specifically instructed to do so by your
professor. This means that you may not discuss your research with other students. You may not share how you
addressed the issues presented by an assignment with other students. You may not share how you organized
your assignment with other students. You may not ask for other students to proofread or edit your assignments.
If you have questions about a particular assignment or are having difficulty understanding what is being asked of
you, you need to speak to your professor. This is only fair to all students, as it allows the professor to recognize
any confusion and address it with all students during class time.

If your professor determines that there has been unauthorized collaboration on an assignment, the professor
will have the authority to deduct points from your assignment as they deem appropriate, including giving a zero
for the assignment. Should students continue to unauthorizedly collaborate on subsequent assignments, the
students will be subject to greater disciplinary action, including failing the class, or in extreme cases, expulsion.
For additional information on disciplinary actions related to academic conduct violations, please consult your
student handbook under the Academic Standards and Procedures section.

COUNSELING SUPPORT SERVICES:

SimpleTherapy is a confidential resource for students and their immediate household members
provided at no cost by San Joaquin College of Law. The program is designed to help students address a
variety of concerns, such as anxiety, stress, substance abuse and adjustment issues that may impact
academic performance and cause personal distress.

Simple EAP gives you access to a variety of clinical and non-clinical resources, including confidential
access to a licensed therapist 24/7 for short-term counseling, and up to three sessions per situation
every six months. Contact Simple resources by phone at 1-888-425-4800, through the App, eConnect
Mobile, or at https://www.simpleeap.com/with the user name: sjclstudents. For questions, please
contact Dean Tennerelli [tennerelli@sjcl.edu or Beth Pitcock at bpitcock@sjcl.edu.

ACCOMMODATIONS:

Because of SICL’s anonymous grading policy, faculty are not aware of which students receive accommodations.
Accordingly, students seeking classroom recordings as a disability accommodation must do so by contacting the
Law School Coordinator, Pat Smith per SJCL's Student Handbook.

RECORDING LECTURES AND OTHER CLASSROOM ACTIVITIES:

The use of technologies for audio and video recording of lectures and other classroom activities, whether in-
person or on zoom, is allowed only with the express permission of the professor. Your instructor(s) will
personally only give this permission in cases of ADA accommodations. In cases where recordings are allowed,
such content is restricted to personal use only. “Personal use” is defined as use by an individual student for the
purpose of studying or completing course assignments. You may not send recordings to others, including other
students, or publish or share the recording online.
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Legal Writing and Analysis (3rd ed.) by Michael Murray and Christy DeSanctis

Plain English for Lawyers (7th ed.) by Wydick and Sloan (Available for FREE on the library
website in Study Aids—=> LexisNexis)
Cracking the Case Method (4th ed.) by Paul Bergman, Patrick Goodman, and Thomas Holm
(Available for FREE on the library website in Study Aids—=>West Academic)

Note: Other assigned course readings contained in the Course Reader or that can be downloaded from

ORIENTATION WEEK CLASS MEETINGS
The initial week of instruction for Legal Methods 1 is different than all of the subsequent weeks in the
course. For this week only, classes will meet twice—one on Tuesday, one on Thursday. Both sessions
will be three hours long, as the material we cover will be critical to your ability to prepare for your

substantive classes for the rest of your time in law school. Daytime classes will be held 1:30-4:30 PM.

Evening classes will be held 6:30-9:30 PM. If you have further questions do not hesitate to contact the
law school facilitator.

Date Topic(s) Read for class Assignments SLO
8/11 Introduction to the Murray: Chs. 1 & 2 (pp. 1-21) Due: Student Bio and Two- SLO 1and
Case Method; Bergman: Chs. 6 & 8 week life schedule (Email bio SLo2
Orientation | Rules of Law and Legal | Course Reading: and schedule to your professor
Week Reasoning e Foundations of Legal Analysis and | by 8/10/25. Write your name
Introduction to TWEN the Case Method; on it and DO NOT WRITE YOUR
Class 1 e Applying the Framework: Grayv. | EXAM ID ON THESE).
(Tuesday) State
e The Green Bag Vol. 11, No. 1; Assign #0: IRAC Response; Due
e Student’s Guide to TWEN; 8/13 before class begins.
Cases:
e  The State v. Wilson;
e  Statev. Billings;
e @Grayyv. State
8/13 Case Books; Case Murray: Chs. 3 (pp.39-50) & 4 (pp.51- | Due: Hypo #0 IRAC Response; | SLOland
Briefing; Hierarchy of 54); Appendix A (pp. 407-411) and (Email to your professor before sLo2
Orientation | Authority; Determining | Appendix C (pp.433-445) class on 8/13/26. Write your
Week legal rules from legal Cases: name on it; DO NOT WRITE
authority; Rule e  Woods v. State; YOUR EXAM ID ON THIS).
Class 2 Synthesis e  State v. Bennett;
(Thursday) e  Hamilton v. State;

e People v. Winhoven;
e  People v. Moreno;
e Statev. Neff.

Legal Methods I, Fall 2026 Syllabus v1
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Term: Fall 2026

Instructor: All

Date | Topic(s) Read for class Assignments SLO
8/20 | Rule synthesis (cont.) & | Murray: Chs.5and 6 Assign #1: IRAC Response with SLO 1and
Week | Explanatory synthesis Wydick: pp.3-24 Explanatory Synthesis; due 8/26. SL02
1 Cases:
e  Shoemaker v. State;
e  Commonwealth v. Harlow;
e  Statev. Ellison
8/27 | Rule synthesis (cont.) & | Murray: Ch.6 Due: Hypo #1 IRAC Response SLO 2
Week | Explanatory synthesis Cases: with Explanatory Synthesis
2 e  People v Dupree Upload to TWEN on 8/26 before
e Jonesv State 11:00 PM.
* PackvState Assign #2: IRAC Response with
* Walkerv State Rule and Explanatory Synthesis;
due 9/2.
9/3 | Rule synthesis & Course Reading: Explanatory Due: Hypo #2 IRAC Response SLo2
Explanatory synthesis Parentheticals Can Pack a Persuasive with Rule and Explanatory
Week | (cont.) Punch by Voigt Synthesis Upload to TWEN on
3 Wydick: pp. 25-36 9/2 before 11:00 PM.
Assign #3: TREAT Response; due
9/23.
9/10 | Explanatory synthesis Murray: Ch.7 SLo2
(cont.), Analysis, and the | Wydick: pp.37-52
Week | TREAT Format Cases:
4 e  Statev. Bowen
9/17 | TREAT Format Murray: Ch. 10 and Chs. 5-7 Review Due: Hypo #3 TREAT Response SLO 1and
Upload to TWEN on 9/23 before | >©3
Week 11:00 PM.
> Assign #4: Hypo #4 TREAT
Response; due 10/9.
Assign: Revised two-week life
schedule; due 9/24.
9/24 | TREAT Format and Wydick: pp. 53-70 Due: Revised two-week life SLO 2and
Week | Revising & Editing Text schedule; email to professor SLo3
6 before class on 9/24.
10/1 | Outlining, Exam taking, Murray: Appendix D SLo1
Study Methods Bergman: Chs. 10, 11, and 12
Week
7
10/8 | Contracts Midterm Wydick: pp. 71-85 Due: Hypo #4 TREAT Response SLO01,sL0
(advisory graded) to be Upload to TWEN on 10/9 before ; and SLO
Week | taken on 10/8 in class 11:00 PM.
8 using Word; Legal
Memoranda
10/15 | Civ Pro Midterm None SLO 1, SLO
(graded) to be taken on g and SLO
Week | 10/15 at 6:30 PM for all
9 class sections
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Date | Topic(s) Read for class Assignments SLO
10/22 | No Class None Individual Student Meetings set | N/A
during the week either over
Week Zoom or telephonically.
10
10/29 | Legal Memoranda Murray: Ch. 8 Assign #5: TREAT Revisions with | SLO 2and
Full Law Office Memo; due SL03
Week 11/18.
11
11/5 | Torts Practice Exam Murray: Ch. 8 Review SLO 1, SLO
(advisory graded) to be g and SLO
Week | taken on 11/5 in class
12 using Word; Revising
and Editing Text
11/12 | Review Exam Taking/ Wydick: pp. 87-104 SLO 2and
Prepare for Final Exam SLo3
Week
13
11/19 | Final Exam to be taken None Due: Hypo #5 Revisions with Full | SLO2and
on 11/19 at 6:30 PM for Law Office Memo Upload to SLO3
Week | all class sections TWEN before 11:00 PM on
14 11/18.

The course schedule is subject to change at the discretion of all Legal Methods
instructors. Any and all changes will be discussed with the students prior to
instituting the change and will apply to all sections of Legal Methods.
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Foundations of Legal Analysis and the Case Method

SJCL Orientation Reading

I. Legal Method

Law school requires a different way of thinking. New students often assume that success
depends on memorizing large amounts of legal information—rules, cases, and terminology.
But law school is not simply about learning what the law is. It is about learning how the law
works. While you will learn legal rules, cases, and terminology, your success will ultimately
depend on your ability to analyze—and articulate—how those rules operate in specific
situations. This packet introduces some of the foundational skills that will help you make
that transition.

Law school teaches you how to analyze problems using legal reasoning. This means
learning how to identify which legal rules apply to a set of facts, how those rules are
structured, and how they should be applied to reach a reasoned conclusion. In other words,
law school is not about learning what the law is in the abstract—it is about learning how
the law works when applied to real situations.

Legal problems rarely present themselves in a neat or obvious way. The relevant rule is not
always clearly stated, and the important facts are not always easy to identify. Part of
learning to “think like a lawyer” is becoming comfortable with this uncertainty and
developing the ability to work through it in a structured way.

For most, this process is not intuitive at first. You may feel unsure about what matters, how
to organize your thinking, or whether you are focusing on the right issues. That is expected.
Over time, however, you will begin to recognize patterns in how legal problems are framed
and resolved.

At its core, legal reasoning involves a few fundamental steps:
o identifying the legal issue presented by a set of facts,
e determining the rule that governs that issue,
e understanding how that rule is structured, and
e applying the rule to the facts in a logical and persuasive way.

These steps form the foundation of legal analysis. Every assignment you complete—
whether reading cases, briefing them, outlining material, writing exams, or drafting
memoranda—will build on this process.

Importantly, legal reasoning is not about reaching a single “correct” answer. In many
situations, more than one outcome may be plausible. What matters is your ability to
construct a clear, logical, and well-supported analysis that explains why a particular
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Foundations of Legal Analysis and the Case Method

SJCL Orientation Reading

conclusion should follow from the rule and the facts. As you move through this course, you
will learn how to break complex legal problems into manageable parts, identify what

matters, and apply the law in a structured way.

Il. The Case Method

Law school reading is different from any reading you have done before. The majority of
your reading will focus on judicial decisions, often referred to as cases. These cases are the
primary way you will encounter the development and application of the law. This approach
is known as the case method. Rather than simply being told what the law is, you will read
decisions in which courts interpret, apply, and sometimes reshape legal rules.

The case method is not used simply because it is traditional. It is literally the process that
practicing lawyers use to determine what the law is when representing clients and making
arguments in court. Lawyers rarely encounter legal problems with clear answers. Instead,
they must derive what the law is by looking at how courts have ruled in other cases in the
past. This process involves working through complicated facts, identifying the legal issues,
determining which rules apply, and analyzing how courts have resolved similar disputes.

Learning to read cases helps you develop this way of thinking. These are the analytical
skills lawyers use throughout their careers. With practice, this process will become more
natural and efficient. You are not reading cases simply to understand what happened or
even to identify what the law is. You are reading them to understand how the law
operates—how legal rules are developed, defined, and applied to specific facts.

Cases often contain lengthy narratives, procedural history, and discussions that may not
seem directly relevant. It is easy to lose focus or to treat every detail as equally important.
However, effective case reading requires a different approach.

When you read a case, your goal is not to absorb everything, but to extract what matters
most and understand why it matters. This includes identifying the legal issue before the
court, the rule the court applies, how the court defines or refines that rule, and how the
court uses the facts to reach its conclusion. Not all facts in a case matter equally, and part of
this process is learning to distinguish between background facts and legally significant facts
(LSF).

This process takes time and practice to develop. You will not immediately know which
parts of a case are most important, and you will need to read cases more than once to fully
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understand them. That is expected. As your understanding improves, you will become
more efficient at identifying the key components of a case and filtering out what is less

important.

This shift—from passive reading to active, analytical reading—is one of the most important
transitions you will make in law school. It is also the foundation for everything that follows,
including legal writing—a major component of this course.

lll. Foundations of Legal Analysis

If there is one skill that will determine your success in law school, it is this: the ability to
identify the precise legal issue. Everything else—briefing cases, outlining, writing exams,
and drafting legal memoranda—hinges on it. However, getting to the correct issue is rarely
a linear process. Lawyers often move back and forth between the facts, the governing rules,

and the issue because each helps shape and clarify the others.

Legdl diidlySIS IS UL d SLdigiit urie. 1ou rmuve DAk dilu 101 U1 DELWEEIT] LIHE 1dULs, LIe TULes,
and the issue—continuously refining your understanding,

In other words, legal analysis often requires you to break the problem down into smaller
parts before rebuilding it into a precise legal issue.
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A. Legal Rules Are Made of Component Parts
Identifying the legally significant facts (LSF) depends on understanding what the rule
actually requires—and which facts the rule “cares about.” The problem is that judges often
state rules (and even legal issues) at a level that is too broad to do that work effectively. To
get to the heart of a legal issue, you must move beyond these general labels. Categories or
monikers—such as “burglary”—are almost always too broad to be useful on their own.

Legal rules are not single, indivisible statements. Rather, they are made up of multiple
parts—each of which plays a distinct role in determining whether the rule is satisfied. Not
all legal rules are structured in the same way. We address this by breaking rules down into
their component parts: elements or factors.

Elements

Some rules require looking at their individual parts and making a blunt determination of
whether each is independently satisfied. These kinds of parts are called elements. Although
the analysis may require careful reasoning, the final determination for each element is
either yes or no: the element is satisfied, or it is not. Once each element has been evaluated,
the elements are put together to determine whether the overall rule is met.

e Some element rules require every element to be satisfied for the overall rule to be
met. These are often referred to as “and” tests since the rule requires elements A
and B and C etc.

e Other rules are structured as “or” tests, where satisfying any of the elements is
sufficient, as in A or B or C etc.

Elements tend to be more straightforward and formulaic. In other words, elements ask: has
this requirement been satisfied?

Factors

Some rules are structured around factors rather than elements. Unlike elements, factors do
not require a simple yes/no determination. Instead, you evaluate the degree to which each
factor is present and the weight it should receive. This attempt to quantify how strongly the
facts of the case support each factor means no single factor controls. It also means that no
formulaic combination of factors controls. Whether the overall rule is met depends on
considering the totality of the circumstances—what all of the factors indicate when
considered together.
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Factors are flexible and less formulaic. In other words, factors ask: how strongly does this
consideration weigh in the analysis and how does it compare to the weight of the other

considerations?

These different structures matter because they determine how the rule is applied—and, in
turn, which facts are legally significant.

Identifying the parts of the rule and its structure is only an initial step. Each part (element
or factor) is often defined more specifically and may include its own definition, standard,
test, or even sub-parts. In other words, an element or factor is not just a word or label—it is
a concept that must be measured or evaluated in some way. This is why breaking a rule
into its parts is a critical step: it prepares you to analyze the rule in a structured and precise

way.

Element-based rules provide a useful example of how breaking rules into parts guides legal
analysis. Occasionally, courts will break a rule down into its parts for you. In State v. Wilson,
for example, the court stated:

The crime of which the prisoner stands accused is technically called burglary,
and is defined to be, the breaking and entering into the mansion house of
another, with the intent to commit some felony therein, and that in the night
time. This definition is an accurate one, and should be carefully kept in mind,
for almost every word of it is significant and important. Before any man can be
legally convicted of this crime, therefore, these five circumstances must be
proved: 1st. There must be what the law calls a breaking. 2d. There must be an
entry. 3d. The breaking and entry, or one of them, must be in the night. 4th. It
must be done in a mansion-house. 5th. It must be done to the intent of
committing some felony therein.

(State v Wilson, (1793) 1 N.J.L. 439.) Although courts do not often present rules in such a
clearly organized, numbered format, the analysis still proceeds element by element. Most of
the time, you will need to determine where the court articulates the rule of law and how
that rule breaks down into elements—or even subelements. This often requires you to
move beyond the court’s language and organize the rule in a way that makes it usable for
analysis, because each component must be examined individually to determine whether
the rule, as a whole, is met.

The Wilson court’s discussion of “breaking,” one of the elements of burglary, provides a
useful example of how an element is defined and applied.
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As to the breaking, I take the law to be that, by this term, it is not meant to
imply any actual violence or force. If a man lifts up the latch of an outward
door, or if an outward door, being open, a thief enters and unlatches or unlocks
a chamber door, with a felonious intent, in either case his act comes up to the
idea affixed by the law to the word breaking, so as to constitute the crime of
burglary....If, however, all the doors be open, and the thief enters through an
open door, and after getting into the house should break open a chest or a
cupboard, even fixed in the wall, this is not such a breaking as the law requires
as one of the ingredients of a burglary.

(State v Wilson, (1793) 1 N.J.L. 439.) Rather than requiring violent force, the court explains
that “breaking” can be satisfied by the mere opening of a closed exterior door. While the
court does not formally label this as a “test,” it effectively provides one: whether the
defendant used even slight force to gain entry.

This is an example of rule synthesis. Courts do not always present rules in a clear, usable
format. Instead, you must extract the governing principle from the court’s reasoning and
restate it in a structured way. Here, the court’s discussion can be synthesized into the
following rule: “breaking” is met when a defendant uses even slight force to gain entry,
such as opening a closed exterior door.

This synthesized rule, in turn, directs the analysis toward specific facts, such as whether
the door was closed, whether it had been secured, or whether, if the owner had left it
slightly ajar, the opening was wide enough to allow entry. Those facts become legally
significant because they help determine whether the “breaking” element is satisfied.

In this way, elements act as a guide: they tell you what to look for in the facts and how
those facts should be evaluated. In other words, they help you identify which facts are
legally significant. Facts are legally significant because they relate to a particular rule—or,
more precisely, to a particular part of that rule.

In short, breaking rules into their component parts helps you determine what must be
proven so that you can begin to identify which facts matter for proving it.

B. Identifying Legally Significant Facts (LSF)
Not every fact in a case matters in the same way. Some facts provide background, context,
or narrative detail. Other facts are legally significant because they affect whether a legal
rule—or a particular part of that rule—is satisfied. In legal analysis, we often say that an
element is “satisfied” (or met) when a set of facts fulfills the rule’s requirements. These are
the facts you must learn to identify.
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A LSF, therefore, is a fact that affects the outcome of the legal question being analyzed. In
other words, it is a fact that helps determine whether a rule applies, whether an element is
satisfied, the weight of a factor, or whether one side has a stronger argument under the
law. Your task is not simply to collect facts, but to determine which facts matter legally and
how they matter.

For example, if the issue is whether a burglary occurred in the nighttime, then facts about
the time of sunset, the amount of available light, and the time the events occurred may be
legally significant. By contrast, facts that do not bear on the nighttime requirement (such as
what was taken or what the suspect was driving) may provide context, but they are not
outcome determinative for that issue.

At first, identifying LSFs can be difficult. You will not always know which facts matter on
your initial read of a case. In fact, you will likely need to read each case more than once.
This is because identifying LSFs depends on understanding the rule—or more precisely,
the part of the rule—being analyzed and why it matters.

At the same time, identifying the relevant rule depends on recognizing which facts are
legally significant. These concepts are interconnected: each helps define the other. This
interdependence can feel frustrating, especially for new law students. However, your
understanding will develop gradually as you move back and forth between the facts, the

rule, and the issue.

As you read cases, you should begin asking yourself: Which facts actually matter to the legal
issue before the court? Which facts could change the outcome if they were different? Asking
these questions is not a sign that you are doing something wrong. To the contrary, it is a
sign that you are engaging in legal analysis.

This is why legal analysis often feels cyclical. As your understanding of the rule becomes
clearer, you begin to see different facts as legally important. Those facts, in turn, may refine
your understanding of the rule and the issue itself.

C. What s a Legal Issue?
Once you understand how rules are structured and which facts matter legally, you can
begin identifying the actual legal issue. At its core, a legal issue is not just a question. It is a
structured connection between the law and the facts. This relationship can be expressed as
a simple formula:
Legal Issue = Legal Rule(s) + Key Facts LSF.
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This means:
® You are not simply asking, “What happened?”
e You are not simply asking, “What is the law?”

e You are asking whether and how a specific legal rule applies to a specific set of facts.

The wording of the issue is often in the form of a question. It should be detailed enough to
begin to focus the reader’s attention on the specific legal rule being analyzed and the legally
significant facts that affect the outcome.

Example:

) Vague; could apply to
A weak legal issue that )
. “Is this burglary?” any set of facts that
is overly broad: .
involves burglary

“Is the ‘nighttime’ requirement for Connects a specific
A stronger legal issue burglary satisfied when the events legal concept about
that is precise/narrow: | occurred at 8:00 p.m., while it was burglary to specific
dusk but not fully dark?” facts.

This distinction—between broad labels and precise, element/factor-focused questions—is
critical to effective legal analysis. Effectively applying this structure will depend on your
ability to (1) identify which facts are legally significant and (2) determine which rule—or
more precisely, which part of that rule—those facts relate to.

D. The Big Picture

Once you identify the governing rule, break it into parts, and determine which facts are
legally significant, you can begin identifying which specific parts of the rule are actually in
dispute—that is, which issues truly matter to the analysis. Legal analysis does not always
require that every part of a rule be examined in equal depth. You will need to determine,
from the facts, which are actually in dispute—that is, which parts of the rule are at issue.
Some elements will be clearly met, while others will be less certain. Your task is to identify
which parts of the rule the facts place in dispute and to explain how those facts apply to
each disputed part.

This process is often referred to as issue spotting—the ability to identify which legal rules
apply and which parts of those rules are truly at issue given the facts. Effective issue
spotting requires you to move beyond broad labels and instead focus on the specific parts
of the rule that will determine the outcome.
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A helpful way to approach this process is to ask yourself: What rule applies? What are its
parts? Which of those parts are actually in dispute? And which facts are relevant to
applying the governing test to those parts—that is, determining whether and how the
disputed elements are satisfied or how the factors weigh and compare? These questions
will guide your analysis and help you focus on what matters most. In other words, strong
legal analysis is not about discussing everything; it is about focusing on how specific facts
relate to the parts of the rule that are at issue.

IV. Understanding the Role and Sources of Law

In law school, you will read primarily appellate court decisions. Unlike trial courts,
appellate courts generally do not determine what actually happened or decide which
witnesses to believe. Instead, they focus primarily on questions of law—interpreting legal
rules, defining legal standards, and determining whether the law was applied correctly to
the facts already established at trial.

As aresult, your focus in law school will be on understanding and analyzing how legal rules
operate when applied to established facts—not on disputing what actually happened. To
understand this process, you must first understand the distinction between questions of
law and questions of fact.

A. Questions of Fact vs. Questions of Law
Legal disputes involve both questions of law and questions of fact, and understanding the
difference between the two is essential.
e A question of fact asks what actually happened. It involves evaluating evidence,
determining credibility, and deciding which version of events is more persuasive.
These questions are typically decided by a jury (or by a judge acting as the factfinder
in a bench trial).
¢ A question of law asks what the law is. It involves interpreting legal rules, defining
legal standards, and determining how the law should be applied in general. These
questions are decided by judges.
This distinction has important implications for how cases are decided and reviewed.

For example, at trial “Witness A” says that they heard a loud banging noise at 9:00 p.m. and
“Witness B” says the noise was a soft tapping and closer to 8:00 p.m. This may lead to the
following:

07/26 Page 28 of 204



Page 29 of 204

Foundations of Legal Analysis and the Case Method

SJCL Orientation Reading

. . Appellate Law Student’s
Question Type Trial Court Role
Court Role Role
The factfinder (usually the | Generallydo | Acceptthe
jury) determines which not disturb facts as given.
testimony to believe. findings of
Whose " e Ifthejury believes fact.
Question
version do Witness A, then the
] of Fact _
we believe? established fact
becomes that there
was a loud banging
noise at 9:00 p.m.
The judge determines the | Independently | Understand the
governing legal definition | determines governing legal
What does . .. L . )
. ., | Question | of “nighttime” (e.g., after the governing | rule and its
nighttime
of Law sunset or after complete law. component
mean?
darkness) and instructs parts.
the jury accordingly.
The judge defines the law, | Reviews Analyze how
Was 9:00 Mixed the factfinder determines | whether the the established
ixe
p-m. on the ] what happened, and the law was facts satisfy (or
Question , . .
date of the fL legal standard is then correctly fail to satisfy)
of Law
occurrence d Fact applied to those facts to applied to the | the legal rule.
and Fac
“nighttime”? determine whether the established
requirements are satisfied. | facts.

When reading appellate opinions, your role closely mirrors that of the appellate court. As a

result, most of the legal analysis you will perform in law school involves first identifying the

governing legal rule and its component parts (a question of law) and then applying those

requirements to an established set of facts (a mixed question of law and fact).

When reading appellate decisions in law school, the relevant facts have generally already

been determined. Your task is to examine the legal questions and understand how the court

applies the law to those established facts. In other words, legal analysis operates at the

intersection of law and fact. You must first identify the legal rule and understand its

component parts (a question of law). Then you determine how the facts as stated in the

decision relate to those requirements (mixed question of law and fact).
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B. Sources of Law: Statutory Law and Common Law
Legal rules come from different sources, and understanding those sources is critical to

understanding how the law operates.

Statutory law consists of laws enacted by legislatures. These rules are written and
codified, often in statutes or codes. When a statute governs an issue, courts must interpret
its language and apply it to the facts of the case.

Common law, by contrast, develops through judicial decisions. Courts interpret prior
decisions, refine legal principles, and apply those principles to new factual situations. Over
time, this process creates a body of precedent that guides future decisions.

In practice, these sources often work together. A statute may establish a general rule, while
courts interpret that rule, define its terms, and apply it in specific contexts. As a result,
understanding the law often requires both reading statutory language and analyzing

judicial opinions.

C. Stare Decisis and the Role of Precedent
The common law system is built on the principle of stare decisis, which means that courts
generally follow prior decisions when resolving similar issues. This principle promotes
consistency, predictability, and fairness. When a court decides a legal issue, that decision
becomes part of the body of law that future courts will consider when addressing similar
questions.

However, stare decisis does not mean that the law is static. Courts may distinguish prior
cases based on their facts, refine legal rules over time, or, in some circumstances, depart
from precedent. As a result, the law evolves through the interaction between past decisions
and new factual situations.

For you, this means that reading cases is not just about understanding one outcome—it is
about understanding how legal rules develop and how they are applied across different
contexts.

D. Why This Matters for Legal Analysis
These concepts—questions of law and fact, sources of law, and precedent—are not
abstract. They directly affect how you analyze legal problems.

e The rule you apply may come from a statute, a case, or both.
e The meaning of that rule may depend on how courts have interpreted it over time.
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e The outcome of a case will depend on how the facts are evaluated in relation to that
rule.
Your role, therefore, is to bring these pieces together. You must identify the governing rule,
understand how it is structured, determine which facts are legally significant, and explain
how those facts relate to the rule’s elements or factors.

This is the foundation of legal analysis—and the framework you will continue to develop
and refine throughout this course (and your practice of law).

V. Organizing Legal Analysis: IRAC

The concepts discussed in the previous sections—identifying legal issues, breaking rules
into parts, recognizing legally significant facts, and analyzing how rules apply to those
facts—form the foundation of legal reasoning. Lawyers must not only think through these
concepts but also organize and communicate their analysis clearly.

One of the most common organizational frameworks used in legal analysis is called IRAC.
IRAC stands for:

e [ssue: the legal question(s) that must be resolved

 Rule: the legal rule(s) that govern the question

 Application (or Analysis): how the LSFs relate to the rule and its parts/tests
 Conclusion: the outcome that follows from the analysis

IRAC is not simply a writing formula. Rather, it is a structured way of organizing and
communicating legal reasoning. It provides a framework for explaining the legal issue,
presenting the governing rule, demonstrating how the rule applies to the relevant facts,
and supporting a reasoned conclusion.

Importantly, the analytical process underlying IRAC is often more complicated and cyclical
than the written structure itself suggests. As discussed in the previous section, lawyers
frequently move back and forth between the facts, the governing rules, and the issue before
arriving at a final analysis. The written product, however, is usually presented in a more
organized and linear format so that the reader can follow the reasoning clearly.

For example:

[ssue: [s the “nighttime” requirement for burglary satisfied when the events

occurred at 8:00 p.m. while it was dusk but not fully dark?
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Rule: Burglary requires that the offense occur during the nighttime.
Nighttime generally exists when there is insufficient natural light to

recognize a person’s face.

Application Here, there was still sufficient natural light to recognize a person’s face
/Analysis: because the witness recognized the suspect when they saw them from
across the street. Although it was 8:00 p.m. and dusk, darkness had not
yet created the level of concealment required to satisfy the nighttime
element because the witness could identify the suspect without

artificial illumination.

Conclusion: Therefore, a court will conclude that the nighttime element is not met.

Strong legal analysis begins with a strong understanding of the rule. Throughout the
semester, you will develop, organize, and internalize the legal rules that govern each area
of law. And yes, you will memorize these rules. Unlike many exams you may have taken
before, however, law school exams rarely test your ability to simply repeat information you
have memorized.

Effective legal analysis requires not only correct and precise rules, but also the ability to
apply those rules to unfamiliar facts. Each part of IRAC serves a different purpose in
moving from a legal problem to a reasoned conclusion:

The facts presented in a hypothetical help you identify the question(s) that must

be answered and determine which rules govern it (issue spotting);

The rules —which you have memorized —tell what elements, factors, tests, or

standards must be evaluated;

A | Analysis explains why the facts do (or do not) satisfy those requirements;

and

C| The conclusion states the outcome that follows.

In other words, the facts identify the issue(s) and relevant rule(s), the rules provide the
measuring standard(s), and the analysis applies those standards to the facts. While each
part of IRAC serves an important function, the analysis is the heart of legal reasoning
because it is where the law and the facts come together. The analysis is where you explain
the connection between the rule and the facts and demonstrate how the rule operates in
practice.
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A common mistake new law students make is treating application as a place to simply list
relevant facts (fact dumping). However, facts alone do not create legal analysis. Another
common mistake is stating an outcome without explaining which facts support it (being
conclusory). An outcome alone is also not legal analysis. Analysis explains why a particular
fact matters by connecting it to a specific element, factor, definition, or test within the rule.

One way to think about this connection is:
Here, [element/factor outcome] because [factual justification].

This structure forces you to connect the law and the facts. It begins by identifying the
specific element, factor, test, or standard you are discussing and its outcome. It then
explains the specific facts that support that outcome. Without both pieces, your analysis
risks becoming either conclusory (stating an outcome without explaining why) or simply
fact dumping (listing facts without explaining their legal significance).

For example:

It was nighttime because there was sufficient natural light to recognize a
Conclusory ,
person’s face.

Although it was 8pm and dusk, the witness recognized the suspect when

Fact Dump
they saw them from across the street.
Here, there was still sufficient natural light to recognize a person’s face
because the witness recognized the suspect when they saw them from
_ across the street. Although it was 8:00 p.m. and dusk, darkness had not
Analysis

yet created the level of concealment required to satisfy nighttime
because the witness could identify the suspect without artificial

illumination.

Learning IRAC is not about memorizing a format. It is about developing a disciplined way of
thinking. As you practice legal analysis, you will become better at identifying the right
issue, selecting and organizing the relevant rules, recognizing which facts matter, and
explaining how those facts affect the outcome. You will begin developing these skills by
studying judicial opinions and learning to recognize how courts use this same process

when deciding cases.
VI. Introduction to Case Briefing

As you begin reading judicial opinions, one tool that will help you identify and organize this
legal reasoning is a case brief. A case brief is a structured set of notes that helps you extract,
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organize, and analyze the most important components of a judicial opinion. The purpose of
briefing is not simply to summarize a case. Rather, it is to help you:

o identify legally significant facts;

e understand how legal rules are defined, structured, and applied;

e recognize how courts reason through legal problems; and

e prepare for and participate in class discussions.

As emphasized in earlier sections, not all facts in a case matter equally, and not all parts of a
rule are equally important. Case briefing helps you focus on what matters most by
organizing your reading around the structure of legal analysis.

Case briefing is a skill that develops over time. Initially, it may feel mechanical or time-
consuming. That is expected. With practice, you will become more efficient. But the
underlying skills will remain essential throughout law school and beyond.

You will be introduced to case briefing through the assigned readings for Orientation Week.
These materials are designed to show how the concepts introduced here—identifying
issues, isolating LSFs, breaking rules into parts, and synthesizing rules—operate in

practice.

As you work through these materials, focus on how they reinforce the core concepts
introduced in this packet—particularly:

e identifying the legal issue,

e distinguishing legally significant facts from background information, and

e breaking legal rules into their component parts.
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HOW TO READ A
LEGAL OPINION

A GUIDE FOR NEW LAW STUDENTS

Orin S. Kerr

This essay is designed to help new law students prepare for the
first few weeks of class. It explains what judicial opinions are,
how they are structured, and what law students should look
_for when reading them.

I. WHAT’S IN A LEGAL OPINION?

hen two people disagree and that disagreement leads to a
lawsuit, the lawsuit will sometimes end with a ruling by a
judge in favor of one side. The judge will explain the ruling in a
written document referred to as an “opinion.” The opinion explains
what the case is about, discusses the relevant legal principles, and
then applies the law to the facts to reach a ruling in favor of one side
and against the other.
Modern judicial opinions reflect hundreds of years of history and
practice. They usually follow a simple and predictable formula. This

Orin Kerr is a professor of law at the George Washington University Law School. This essay
can be freely distributed for non-commercial uses under the Creative Commons Attribution-
NonCommercial-NoDerivs 3.0 Unported license. For the terms of the license, visit creative-

commons.org/ licenses/by-nc-nd/ 3.0/ legalcode.

11 GREEN BAG 2D 51

Page 37 of 204



07/26

Page 38 of 204

Orin S. Kerr

section takes you through the basic formula. It starts with the intro-
ductory materials at the top of an opinion and then moves on to the

body of the opinion.
The Caption

The first part of the case is the title of the case, known as the “cap-
tion.” Examples include Brown v. Board of Education and Miranda v.
Arizona. The caption usually tells you the last names of the person
who brought the lawsuit and the person who is being sued. These
two sides are often referred to as the “parties” or as the “litigants” in
the case. For example, if Ms. Smith sues Mr. Jones, the case caption
may be Smith v. Jones (or, depending on the court, Jones v. Smith).

In criminal law, cases are brought by government prosecutors on
behalf of the government itself. This means that the government is
the named party. For example, if the federal government charges
John Doe with a crime, the case caption will be United States v. Doe.
If a state brings the charges instead, the caption will be State v. Doe,
People v. Doe, or Commonwealth v. Doe, depending on the practices of
that state.'

The Case Citation

Below the case name you will find some letters and numbers. These
letters and numbers are the legal citation for the case. A citation
tells you the name of the court that decided the case, the law book
in which the opinion was published, and the year in which the court
decided the case. For example, “U.S. Supreme Court, 485 U.S. 759
(1988)” refers to a U.S. Supreme Court case decided in 1988 that
appears in Volume 485 of the United States Reports starting at page
759.

The Author of the Opinion

The next information is the name of the judge who wrote the opin-
ion. Most opinions assigned in law school were issued by courts

English criminal cases normally will be Rex v. Doe or Regina v. Doe. Rex and
Regina aren’t the victims: the words are Latin for “King” and “Queen.” During
the reign of a King, English courts use “Rex”; during the reign of a Queen, they
switch to “Regina.”
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with multiple judges. The name tells you which judge wrote that
particular opinion. In older cases, the opinion often simply states a
last name followed by the initial “].” No, judges don’t all have the
first initial “].” The letter stands for “Judge” or “Justice,” depending
on the court. On occasion, the opinion will use the Latin phrase
“per curiam” instead of a judge’s name. Per curiam means “by the
court.” It signals that the opinion reflects a common view among all
the judges rather than the writings of a specific judge.

The Facts of the Case

Now let’s move on to the opinion itself. The first part of the body
of the opinion presents the facts of the case. In other words, what
happened? The facts might be that Andy pulled out a gun and shot
Bob. Or maybe Fred agreed to give Sally $100 and then changed his
mind. Surprisingly, there are no particular rules for what facts a
judge must include in the fact section of an opinion. Sometimes the
fact sections are long, and sometimes they are short. Sometimes
they are clear and accurate, and other times they are vague or in-
complete.

Most discussions of the facts also cover the “procedural history”
of the case. The procedural history explains how the legal dispute
worked its way through the legal system to the court that is issuing
the opinion. It will include various motions, hearings, and trials that
occurred after the case was initially filed. Your civil procedure class
is all about that kind of stuff; you should pay very close attention to
the procedural history of cases when you read assignments for your
civil procedure class. The procedural history of cases usually will be
less important when you read a case for your other classes.

The Law of the Case

After the opinion presents the facts, it will then discuss the law.
Many opinions present the law in two stages. The first stage dis-
cusses the general principles of law that are relevant to cases such as
the one the court is deciding. This section might explore the history
of a particular field of law or may include a discussion of past cases
(known as “precedents”) that are related to the case the court is de-
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ciding. This part of the opinion gives the reader background to help
understand the context and significance of the court’s decision. The
second stage of the legal section applies the general legal principles
to the particular facts of the dispute. As you might guess, this part is
in many ways the heart of the opinion: It gets to the bottom line of
why the court is ruling for one side and against the other.

Concurring and/or Dissenting Opinions

Most of the opinions you read as a law student are “majority” opin-
ions. When a group of judges get together to decide a case, they
vote on which side should win and also try to agree on a legal ra-
tionale to explain why that side has won. A majority opinion is an
opinion joined by the majority of judges on that court. Although
most decisions are unanimous, some cases are not. Some judges
may disagree and will write a separate opinion offering a different
approach. Those opinions are called “concurring opinions” or “dis-
senting opinions,” and they appear after the majority opinion. A
“concurring opinion” (sometimes just called a “concurrence”) ex-
plains a vote in favor of the winning side but based on a different
legal rationale. A “dissenting opinion” (sometimes just called a “dis-
sent”) explains a vote in favor of the losing side.

IT. COMMON LEGAL TERMS
FOUND IN OPINIONS
Now that you know what’s in a legal opinion, it’s time to learn

some of the common words you'll find inside them. But first a
history lesson, for reasons that should be clear in a minute.

In 1066, William the Conqueror came across the English Chan-
nel from what is now France and conquered the land that is today
called England. The conquering Normans spoke French and the de-
feated Saxons spoke Old English. The Normans took over the court
system, and their language became the language of the law. For sev-
eral centuries after the French-speaking Normans took over Eng-
land, lawyers and judges in English courts spoke in French. When
English courts eventually returned to using English, they continued
to use many French words.
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Why should you care about this ancient history? The American
colonists considered themselves Englishmen, so they used the Eng-
lish legal system and adopted its language. This means that Ameri-
can legal opinions today are littered with weird French terms. Ex-
amples include plaintiff, defendant, tort, contract, crime, judge,
attorney, counsel, court, verdict, party, appeal, evidence, and jury.
These words are the everyday language of the American legal sys-
tem. And they’re all from the French, brought to you by William
the Conqueror in 1066.

This means that when you read a legal opinion, you'll come
across a lot of foreign-sounding words to describe the court system.
You need to learn all of these words eventually; you should read
cases with a legal dictionary nearby and should look up every word
you don’t know. But this section will give you a head start by intro-
ducing you to some of the most common words, many of which
(but not all) are French in origin.

Types of Disputes and the Names of Participants

There are two basic kinds of legal disputes: civil and criminal. In a
civil case, one person files a lawsuit against another asking the court
to order the other side to pay him money or to do or stop doing
something. An award of money is called “damages” and an order to
do something or to refrain from doing something is called an “in-
junction.” The person bringing the lawsuit is known as the “plaintiff”
and the person sued is called the “defendant.”

In criminal cases, there is no plaintiff and no lawsuit. The role of
a plaintiff is occupied by a government prosecutor. Instead of filing
a lawsuit (or equivalently, “suing” someone), the prosecutor files
criminal “charges.” Instead of asking for damages or an injunction,
the prosecutor asks the court to punish the individual through either
jail time or a fine. The government prosecutor is often referred to

» «

as “the state,” “the prosecution,” or simply “the government.” The
person charged is called the defendant, just like the person sued in a
civil case.

In legal disputes, each party ordinarily is represented by a law-

yer. Legal opinions use several different words for lawyers, includ-

AUTUMN 2007 55

Page 41 of 204



07/26

Page 42 of 204

Orin S. Kerr

ing “attorney” and “counsel.” There are some historical differences
among these terms, but for the last century or so they have all
meant the same thing. When a lawyer addresses a judge in court,
she will always address the judge as “your honor,” just like lawyers
do in the movies. In legal opinions, however, judges will usually
refer to themselves as “the Court.”

Terms in Appellate Litigation

Most opinions that you read in law school are appellate opinions,
which means that they decide the outcome of appeals. An “appeal” is
a legal proceeding that considers whether another court’s legal deci-
sion was right or wrong. After a court has ruled for one side, the
losing side may seek review of that decision by filing an appeal be-
fore a higher court. The original court is usually known as the trial
court, because that’s where the trial occurs if there is one. The
higher court is known as the appellate or appeals court, as it is the
court that hears the appeal.

A single judge presides over trial court proceedings, but appel-
late cases are decided by panels of several judges. For example, in
the federal court system, run by the United States government, a
single trial judge known as a District Court judge oversees the trial
stage. Cases can be appealed to the next higher court, the Court of
Appeals, where cases are decided by panels of three judges known
as Circuit Court judges. A side that loses before the Circuit Court
can seek review of that decision at the United States Supreme
Court. Supreme Court cases are decided by all nine judges. Su-
preme Court judges are called Justices instead of judges; there is
one “Chief Justice” and the other eight are just plain “Justices”
(technically they are “Associate Justices,” but everyone just calls
them “Justices”).

During the proceedings before the higher court, the party that
lost at the original court and is therefore filing the appeal is usually
known as the “appellant.” The party that won in the lower court and
must defend the lower court’s decision is known as the “appellee”
(accent on the last syllable). Some older opinions may refer to the
appellant as the “plaintiff in error” and the appellee as the “defendant
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in error.” Finally, some courts label an appeal as a “petition,” and
require the losing party to petition the higher court for relief. In
these cases, the party that lost before the lower court and is filing
the petition for review is called the “petitioner.” The party that won
before the lower court and is responding to the petition in the
higher court is called the “respondent.”

Confused yet? You probably are, but don’t worry. You'll read so
many cases in the next few weeks that you'll get used to all of this
very soon.

III. WHAT YOU NEED TO LEARN FROM
READING A CASE

kay, so you’ve just read a case for class. You think you under-

stand it, but you're not sure if you learned what your profes-
sor wanted you to learn. Here is what professors want students to
know after reading a case assigned for class:

Know the Facts

Law professors love the facts. When they call on students in class,
they typically begin by asking students to state the facts of a particu-
lar case. Facts are important because law is often highly fact-
sensitive, which is a fancy way of saying that the proper legal out-
come depends on the exact details of what happened. If you don’t
know the facts, you can’t really understand the case and can’t un-
derstand the law.

Most law students don’t appreciate the importance of the facts
when they read a case. Students think, “I'm in law school, not fact
school; I want to know what the law is, not just what happened in
this one case.” But trust me: the facts are really important.2

If you don’t believe me, you should take a look at a few law school exams. It
turns out that the most common form of law school exam question presents a
long description of a very particular set of facts. It then asks the student to “spot”
and analyze the legal issues presented by those facts. These exam questions are
known as “issue-spotters,” as they test the student’s ability to understand the facts
and spot the legal issues they raise. As you might imagine, doing well on an issue-
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Know the Specific Legal Arguments Made by the Parties

Lawsuits are disputes, and judges only issue opinions when two par-
ties to a dispute disagree on a particular legal question. This means
that legal opinions focus on resolving the parties’ very specific dis-
agreement. The lawyers, not the judges, take the lead role in fram-
ing the issues raised by a case.

In an appeal, for example, the lawyer for the appellant will ar-
ticulate specific ways in which the lower court was wrong. The ap-
pellate court will then look at those arguments and either agree or
disagree. (Now you can understand why people pay big bucks for
top lawyers; the best lawyers are highly skilled at identifying and
articulating their arguments to the court.) Because the lawyers take
the lead role in framing the issues, you need to understand exactly
what arguments the two sides were making.

Know the Disposition

The “disposition” of a case is the action the court took. It is often
announced at the very end of the opinion. For example, an appeals
court might “affirm” a lower court decision, upholding it, or it
might “reverse” the decision, ruling for the other side. Alterna-
tively, an appeals court might “vacate” the lower court decision,
wiping the lower-court decision off the books, and then “remand”
the case, sending it back to the lower court for further proceedings.
For now, you should keep in mind that when a higher court “af-
firms” it means that the lower court had it right (in result, if not in
reasoning). Words like “reverse,” “remand,” and “vacate” means
that the higher court though the lower court had it wrong.

Understand the Reasoning of the Majority Opinion

To understand the reasoning of an opinion, you should first identify
the source of the law the judge applied. Some opinions interpret the
Constitution, the founding charter of the government. Other cases

spotter requires developing a careful and nuanced understanding of the impor-
tance of the facts. The best way to prepare for that is to read the fact sections of
your cases very carefully.
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interpret “statutes,” which is a fancy name for written laws passed
by legislative bodies such as Congress. Still other cases interpret
“the common law,” which is a term that usually refers to the body of
prior case decisions that derive ultimately from pre-1776 English
law that the Colonists brought over from England.3

In your first year, the opinions that you read in your Torts, Con-
tracts, and Property classes will mostly interpret the common law.
Opinions in Criminal Law mostly interpret either the common law
or statutes. Finally, opinions in your Civil Procedure casebook will
mostly interpret statutory law or the Constitution. The source of
law is very important because American law follows a clear hierar-
chy. Constitutional rules trump statutory (statute-based) rules, and
statutory rules trump common law rules.

After you have identified the source of law, you should next
identify the method of reasoning that the court used to justify its
decision. When a case is governed by a statute, for example, the
court usually will simply follow what the statute says. The court’s
role is narrow in such settings because the legislature has settled the
law. Similarly, when past courts have already answered similar
questions before, a court may conclude that it is required to reach a
particular result because it is bound by the past precedents. This is
an application of the judicial practice of “stare decisis,” an abbrevia-
tion of a Latin phrase meaning “That which has been already decided
should remain settled.”

In other settings, courts may justify their decisions on public pol-
icy grounds. That is, they may pick the rule that they think is the
best rule, and they may explain in the opinion why they think that
rule is best. This is particularly likely in common law cases where
judges are not bound by a statute or constitutional rule. Other
courts will rely on morality, fairness, or notions of justice to justify

The phrase “common law” started being used about a thousand years ago to refer
to laws that were common to all English citizens. Thus, the word “common” in
the phrase “common law” means common in the sense of “shared by all,” not
common in the sense of “not very special.” The “common law” was announced in
judicial opinions. As a result, you will sometimes hear the phrase “common law”
used to refer to areas of judge-made law as opposed to legislatively-made law.
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their decisions. Many courts will mix and match, relying on several
or even all of these justifications.

Understand the Significance of the Majority Opinion

Some opinions resolve the parties’ legal dispute by announcing and
applying a clear rule of law that is new to that particular case. That
rule is known as the “holding” of the case. Holdings are often con-
trasted with “dicta” found in an opinion. Dicta refers to legal state-
ments in the opinion not needed to resolve the dispute of the par-
ties; the word is a pluralized abbreviation of the Latin phrase “obiter
dictum,” which means “a remark by the way.”

When a court announces a clear holding, you should take a min-
ute to think about how the court’s rule would apply in other situa-
tions. During class, professors like to pose “hypotheticals,” new sets
of facts that are different from those found in the cases you have
read. They do this for two reasons. First, it’s hard to understand the
significance of a legal rule unless you think about how it might apply
to lots of different situations. A rule might look good in one setting,
but another set of facts might reveal a major problem or ambiguity.
Second, judges often reason by “analogy,” which means a new case
may be governed by an older case when the facts of the new case are
similar to those of the older one. This raises the question, which are
the legally relevant facts for this particular rule? The best way to
evaluate this is to consider new sets of facts. You'll spend a lot of
time doing this in class, and you can get a head start on your class
discussions by asking the hypotheticals on your own before class
begins.

Finally, you should accept that some opinions are vague. Some-
times a court won’t explain its reasoning very well, and that forces
us to try to figure out what the opinion means. You'll look for the
holding of the case but become frustrated because you can’t find
one. It’s not your fault; some opinions are written in a narrow way
so that there is no clear holding, and others are just poorly reasoned
or written. Rather than trying to fill in the ambiguity with false cer-
tainty, try embracing the ambiguity instead. One of the skills of top-
flight lawyers is that they know what they don’t know: they know
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when the law is unclear. Indeed, this skill of identifying when a
problem is easy and when it is hard (in the sense of being unsettled
or unresolved by the courts) is one of the keys to doing very well in
law school. The best law students are the ones who recognize and
identify these unsettled issues without pretending that they are easy.

Understand Any Concurring and/or Dissenting Opinions

You probably won’t believe me at first, but concurrences and dis-
sents are very important. You need to read them carefully. To un-
derstand why, you need to appreciate that law is man-made, and
Anglo-American law has often been judge-made. Learning to “think
like a lawyer” often means learning to think like a judge, which
means learning how to evaluate which rules and explanations are
strong and which are weak. Courts occasionally say things that are
silly, wrongheaded, or confused, and you need to think independ-
ently about what judges say.

Concurring and dissenting opinions often do this work for you.
Casebook authors edit out any unimportant concurrences and dis-
sents to keep the opinions short. When concurrences and dissents
appear in a casebook, it signals that they offer some valuable insights
and raise important arguments. Disagreement between the majority
opinion and concurring or dissenting opinions often frames the key
issue raised by the case; to understand the case, you need to under-
stand the arguments offered in concurring and dissenting opinions.

IV. WHY DO LAW PROFESSORS
UsE THE CASE METHOD?

Il conclude by stepping back and explaining why law professors

bother with the case method. Every law student quickly realizes
that law school classes are very different from college classes. Your
college professors probably stood at the podium and droned on
while you sat back in your chair, safe in your cocoon. You're now
starting law school, and it’s very different. You're reading about
actual cases, real-life disputes, and you're trying to learn about the
law by picking up bits and pieces of it from what the opinions tell
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you. Even weirder, your professors are asking you questions about
those opinions, getting everyone to join in a discussion about them.
Why the difference?, you may be wondering. Why do law schools
use the case method at all?

I think there are two major reasons, one historical and the other
practical.

The Historical Reason

The legal system that we have inherited from England is largely
judge-focused. The judges have made the law what it is through
their written opinions. To understand that law, we need to study
the actual decisions that the judges have written. Further, we need
to learn to look at law the way that judges look at law. In our sys-
tem of government, judges can only announce the law when decid-
ing real disputes: they can’t just have a press conference and an-
nounce a set of legal rules. (This is sometimes referred to as the
“case or controversy” requirement; a court has no power to decide
an issue unless it is presented by an actual case or controversy be-
fore the court.) To look at the law the way that judges do, we need
to study actual cases and controversies, just like the judges. In short,
we study real cases and disputes because real cases and disputes his-
torically have been the primary source of law.

The Practical Reason

A second reason professors use the case method is that it teaches an
essential skill for practicing lawyers. Lawyers represent clients, and
clients will want to know how laws apply to them. To advise a cli-
ent, a lawyer needs to understand exactly how an abstract rule of
law will apply to the very specific situations a client might encoun-
ter. This is more difficult than you might think, in part because a
legal rule that sounds definite and clear in the abstract may prove
murky in application. (For example, imagine you go to a public park
and see a sign that says “No vehicles in the park.” That plainly for-
bids an automobile, but what about bicycles, wheelchairs, toy
automobiles? What about airplanes? Ambulances? Are these “vehi-
cles” for the purpose of the rule or not?) As a result, good lawyers
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need a vivid imagination; they need to imagine how rules might ap-
ply, where they might be unclear, and where they might lead to
unexpected outcomes. The case method and the frequent use of
hypotheticals will help train your brain to think this way. Learning
the law in light of concrete situations will help you deal with par-
ticular facts you'll encounter as a practicing lawyer.

Good luck!
gﬂ
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Although most case briefs will not be collected, you are expected to prepare them and
to be ready to discuss the assigned cases in class. Case briefing is a valuable and
indispensable tool toward that preparation. As you brief cases, you should apply the
framework introduced in this packet: identify the legal issue, determine the governing
rule and its elements, and focus on the legally significant facts that relate to those
elements.

The following materials demonstrate how the concepts introduced in this packet work
together in practice using Gray v. State, one of three cases assigned for Orientation
Week class #1.

I. A Guided Case-Reading Chart Using Gray v. State

As you read, move across each row from left to right: identify what the court is doing,
then apply the corresponding analytical task.

243 Wis. 57
Supreme Court of Wisconsin.

GRAY et al.
V.
STATE.

April 13, 1943.

CASE TEXT WHAT THIS IS YOUR GOAL(S)

o Facts: A neutral Begin identifying

Opinion s .
recitation of events. | which facts may

MARTIN, Justice. be legally
The dwelling of Edmund Feldner, located on highway 38, about significant (LSFs),
three-fourths of a mile west of the village of Rosendale in the even though that
town of Fond du Lac, Fond du Lac county, Wisconsin, was determination
burglarized on. the n.1ght o.f June 19, 1941. Mr. Feldner and hinges on
members of his family retired at about 8:30 p. m. When he d di h
retired his overalls and two suits of clothing were hanging on a understanding the
hook in his bedroom. His winter overcoat was in a room next to rules and the
his bedroom. When Mr. Feldner arose at 5:30 a. m. the issue(s).

following morning he noticed that his overalls, his two suits and

overcoat were missing and that some of the rooms of his
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residence had been ransacked. He found his overalls and the
vest and coat of one suit lying outside. One suit, the overcoat
and trousers of the other suit were missing.

At about 1 a. m. on June 20, 1941, George Habeck, a truck
driver, left the city of Fond du Lac for Ripon and Berlin via
highway 38. When he reached a point on said highway about
three-fourths of a mile west of Rosendale, in the immediate
vicinity of the Feldner residence, he saw three Negroes, whom
he later identified as the defendants, with their car parked
alongside the road. Defendants followed Habeck to Ripon. At
Ripon they inquired of Habeck as to the direction to Fond du
Lac. He gave them the proper direction, whereupon defendants
left but did not go in the direction which had been given them.
The facts here related took place between 1 and 2:30 a. m. on
June 20th....

To the information charging burglary of a dwelling in the
nighttime with intent to commit larceny, defendants entered a

plea of not guilty. The jury found defendants guilty in the

Procedural
History/Issue:
Explains how the

Refine the issue
based on what is
actually in

manner and form as charged in the information. Defendants | case reached the dispute.
contend that the evidence did not establish beyond a reasonable court and often
doubt that the Feldner dwelling was burglarized in the . )
o hints at the issue.
nighttime.
The issue is often
stated too broadly.
o Rule: A rule drawn | Interpret the
Sec. 353.32, Stats., defines the term “nighttime” as follows: )
from a statute is language and
“The term ‘nighttime,’ when used in any statute, ordinance, often Clearly stated. begin 1dent1fy1ng
indictment or information shall be construed to mean the time the rule’s

between one hour after the setting of the sun on one day and one
hour before the rising of the same on the following day; and the
time of sunset and sunrise shall be ascertained according to the
mean solar time of the ninetieth meridian west from Greenwich,
commonly known as central time, as given in any published
almanac.”

elements. Then

anticipate which
facts are likely to
be LSFs and why.

Sunset on the evening of June 19th was at 7:39 p. m., and
sunrise on the morning of June 20th was at 4:23 a. m. Thus,
nighttime, within the meaning of the statute, on the night in
question, was from 8:39 p. m., June 19th, to 3:23 a. m., June
20th.

Application
(Analysis): The
court begins
applying the rule to
the facts.

Focus on how
specific facts
relate to the rule’s
requirements—
this is where LSFs
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may begin to
emerge.

Defendants argue that since Feldner testified that he retired
about 8:30 p. m. on June 19th, and that he arose at about 5:30 a.

Issue: This section
reveals what is

Distill the
disagreement into

m. the following morning, his dwelling may have been actually being a precise issue
burglarized either in the daytime or in the nighttime, and that disputed. statement.
therefore the state failed to establish that the crime had been Determine which
committed in the nighttime as alleged in the information.
element(s) of the
rule are at issue
and which LSFs
place those
elements in
dispute.
) , _ _ . Application Identify which
It is definitely established that the crime was committed .
sometime between 8:30 p. m., June 19th, and 5:30 a. m., June (AnaIYSlS). facts the court
Continued relies on and how

20th. The witness Habeck testified that he left the city of Fond
du Lac at about 1 a. m. on June 20th. Rosendale is about eleven
miles west of the city of Fond du Lac. According to Habeck’s
testimony, he would, with normal driving, have arrived at the
place where he saw the three defendants and their parked car in
the immediate vicinity of the Feldner residence at about 1:30 a.
m. The circumstance of defendants having been seen in the
immediate vicinity of the burglarized residence at the time fixed
by Habeck, well warranted the jury in concluding that the
burglary had been committed in the nighttime. See Simon v.
State, 125 Wis. 439, 103 N.W. 1100; Winsky v. State, 126 Wis.
99, 105 N.W. 480, 481.

application of the
rule to the facts.
Courts often do not
clearly organize or
even articulate
their reasoning.

those facts
support its
conclusion.

In the latter case, referring to State v. Bancroft, 10 N.H. 105, it
is said:

“There was no direct proof that the burglary was committed in
the nighttime, other than the fact that the property was in the
house after dark and was missing the next morning when the
witness arose; and the court said that this evidence ‘led very
strongly to the conclusion that it was taken in the course of the
night, although the precise hour when the witness called it dark
did not appear, and the time when she arose in the morning was
not stated. At whatever time in the morning the loss was

Rule: When a court
quotes a prior case,
it is often
referencing a
common law rule.
These rules are
rarely stated in a
clean, usable
format and

Synthesize and
restate the rule in
a clearer, more
workable form for
analysis and

discussion. (Reflect
back on pg. 25 in
Foundations of Legal
Analysis and the Case
Method.)
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discovered, the jury might well weigh the probability whether
the article would have been taken from the house in the daytime,
in connection with the other evidence. It was sufficient that,
upon the whole case, they had no reasonable doubt that the act
was done in the nighttime.” Sufficient appears from the
evidence in the case before us to warrant the jury in finding that
the entry was made in the nighttime. Simon v. State, supra.”

typically require
rule synthesis.

Judgment affirmed.

Holding: The
court’s final
decision. This
answers the legal
issue and reflects
how the rule
applies to the facts
(although the
court’s reasoning is
often only implied).

Extract and
restate the
governing rule in
a clear, structured
way—often by
working
backward from
the court’s
analysis and
conclusion.

07/26

Key Idea: A case is not just a story—it is a structured example of how legal rules are

applied to facts. Your job is to identify the rule, break it into elements, and determine how

the legally significant facts (LSFs) relate to those elements.
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Il. An Example Case Brief Using Gray v. State

Case: Gray v State Topic: Burglary Subtopic(s): Nighttime  Page:
Facts
Felder (victim) went to bed (in his home in Fond du Lac) | Dwelling/ Nighttime
8:30pm
Clothing hanging in bedroom & coat in the next room Felonious Intent
1:00- Habeck (truck driver/witness) saw Ds 34 of a mile away It was Ds
2:30am | Asked directions to Fon du Lac; went a different direction | Nighttime
Feldner woke up Nighttime
5:30am
Clothes and coat were missing; rooms ransacked Felonious Intent

Procedural Posture
* D was charged with burglary. Trial court found D guilty. D appealed.

Issue (What constitutes “nighttime”?)
*  Whether a jury could conclude theft occurred in the “nighttime” when victim
goes to bed at 8:30pm, wakes at 5:30am, & suspects are seen at 1:30am.

Rules
¢ Nighttime is defined by statute as specific window of time
o 1 hour after sunset - 1 hour before sunrise (according to central time)
e This is different than common law’s “concealment afforded by darkness”

Analysis:
e Sunset was 7:39pm and sunrise was 4:23am - nighttime = 8:39pm to 3:23am.
e Victim went to bed at 8:30pm and woke up at 5:30am
o Did the crime occur within 9 minutes after he went to bed?
o Or after 3:23am (but before he woke at 5:30am)?
e Habeck saw the Ds at about 1:30am and they drove away from Victim’s home
e Theftlikely happened after 8:39pm and before 1:30am

BYVY v e vy “p
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TEXTBOOK
READING

We recognize that many of you may be waiting for your textbooks to arrive. We have
included the assigned readings from Legal Writing and Analysis by Murray for Orientation
Week only. However, you are responsible for having your own copy to read for the rest of the
semester.

You can purchase the other two textbooks, but they are available free in our digital Study
Aids libraries:

e Cracking the Case Method by Bergman (West Academic)
e Plain English for Lawyers by Wydick (LexisNexis)

Forinstructions on accessing the digital Study Aids libraries, See the “Technology and
Course Systems” section of this packet on page 4.
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2 Legal Writing and Analysis

safe to say that many people with a skill set just like yours have gone before you and

excelled.

Similarly, while entering a legal writing course with strong general writing
skills may be an advantage in terms of your ability to organize your thoughts and
express your ideas on paper, it is not a towering advantage, because this is a different
kind of writing. Legal writing can be mastered as quickly by students with little
writing experience as those with vast experience. The objectives and skills taught in
this book allow everyone to have a fair chance to express legal information clearly,
concisely, and correctly, regardless of her prior background or experience.

II. WRITING LIKE A LAWYER?
»  What does it mean to learn to write like a lawyer?
»  What are the “Three C’s” of legal writing?
»  Can lawyers be taught to avoid the problems of legalese?

Even in the third decade of the twenty-first century, lawyers still communi-
cate primarily in writing—whether in paper or electronic form. Clients, supervisors,
and judges will ask you to explain the intricacies of a legal problem, its factual details,
the complex facets of the governing cases and legal rules, and the proper outcome in
the context of a written document—a letter (or even an email), an office memoran-
dum, or a court brief. Writing thus is unavoidable in the legal profession. However,
“writing like a lawyer” does not mean infusing your once clear prose with specialized
jargon, excessively complicated verbiage, and an overly formal tone.

In fact, you may be asking yourself, “Why should I want to write like a law-
yer? Lawyers are terrible writers!” You have a point. Lawyers are held up to popular
ridicule for writing that is prolix, overly complex, obfuscatory, and even disingenu-
ous. Indeed, the work product of lawyers constantly is used as an example of what
is wrong with modern professional communication. This is unfortunate, because a
lawyer’s ability to communicate advice on how the law should be applied to a partic-
ular factual situation, no matter how intricate, is just as important as the ability to
determine an answer in the first instance. Yet, while many lawyers easily recognize
the importance of proper research and analysis, they often neglect the importance
of good communication. As a result, people admire lawyers for their keen skills in
reasoning and problem solving but scratch their heads when it comes to legal writing,
The causes of the basic complaints of prolixity, excessive complexity, and dishonesty
or obfuscation are many and varied, but the problems can be targeted and eliminat-

ed.
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CASE READING

The cases in this section serve two purposes. First, they are part of the required reading.
Second, they will be used throughout a sequence of progressively developing Legal
Methods assignments (#0—#3) designed to help you revisit familiar cases while developing
increasingly sophisticated analytical and writing skills.

The chart below shows:
¢ when each case should be read, and
e how the assignments progressively build on prior readings and analytical work.

Case Name Page # | Read by ;Jse |1n A323|gn3# S:ra;;::;snments #0-3, you
a. | The State v. Wilson 148 should rely on the cases
b. | State v. Billings 150 8/11 provided in the Course Reader
c. | Grayv. State 152 that correspond with each
d. | Woods v. State 154 assignment.
e. | State v. Bennett 155
f. | Hamilton v. State 157 8/13 The page numbers printed at
g. | People v. Winhoven 160 the top and bottom of each
h. | People v. Moreno 162 packet page (for example,
i. | Statev. Neff 164 “Page 149 of 204”) are the
j. | Shoemaker v. State 165 page numbers you should use
k. Commonwealth v. 167 8/20 for these citations.
Harlow
. | Statev. Ellison 168 For example:
m. | People v. Dupree 169 . (Wilson, p. 149.)
n. | Jonesv. State 171 8/27 «  (Hamilton, pp. 158-159.)
o. | Packv. State 173 P PR :
p. | Walker v. State 175 Using accurate pinpoint
g. | Hebronv. State 177 citations is an important legal
r._| People v. Gauze 179 writing skill because it allows
s. | Stowellv. People 182 the reader to locate the
t. | Vasquezv. State 183 . ] ]
u. | People v. Johnson 186 authority being discussed.
v. | State v. Schneider 189
w. | People v. Frye 191
Xx. | Peoplev. Nible 194
y. | State v. Bowen 197
* A shaded box indicates that the case is part of the body of authority available for that assignment.
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State v. Wilson, 1 N.J.L. 439 (1793)
1 Am.Dec. 216, Coxe 439

1 N.J.L. 439
Supreme Court of Judicature of New Jersey.

THE STATE
V.
WILSON.

December Term, 1793.

The prisoner, Wilson, was indicted...for burglary. The indictment charged him with having feloniously and burglariously
broken into and entered the dwelling-house of one Daniel Cooper, during the night, and of having feloniously stolen several
articles of clothing and pieces of money, the property of the said Daniel Cooper. To this indictment the defendant pleaded not
guilty, and upon the trial the following circumstances appeared by the evidence of Cooper:

[O]n the night upon which the burglary was laid to have been committed, the witness was awakened by a noise in the house,
and upon hearing a further noise, he got up, went to the window, where hung a quantity of yarn, some of which appeared to
have been removed. On turning round, he observed a chest open; he put his hand into it, and immediately remarked another
person withdrawing his hand from the chest. The other caught the witness round the lower part of his body, upon which the
witness struck him. A scuffle ensued, and at length was terminated by the witness succeeding in throwing the intruder upon
his back, jumping upon him, and holding him until some of the members of the family arrived. On lighting a candle the
witness found his jacket on the floor, and a number of small pieces of silver scattered about the room. On examining his
clothes, he discovered that his money and papers had been taken out of his pocket, and his silver knee-buckles were
missing....The witness found his watch on the floor, which he had left, when he went to bed, in his breeches pocket; and
three pieces of linen and some stockings on the floor, at the end of the chest....The witness had gone to bed about half-after
ten o’clock, and when he went to look at the clock afterwards it was about twenty minutes after two. The witness was the last
person in the house who went to bed, and had fastened the outer and inner door himself, according to his usual custom....

Opinion
KINSEY, C. J., delivered the following charge to the jury:

The prisoner at the bar stands indicted for burglary. The indictment charges that he, on the 13th of December, 1792, about
one in the morning of that day, with force and arms, &c., the dwelling-house of Daniel Cooper feloniously and burglariously
did break and enter, and certain articles enumerated in the indictment, the property of the said D. Cooper, did steal, take, and
carry away.

To this indictment he has pleaded not guilty, and whether the evidence produced on the part of the state has been sufficient to
establish his guilt, is the question which you have been sworn to try. This question, like most others of a criminal nature, is
compounded both of law and fact; of the latter you are in all cases the constitutional judges, and although the court in stating
the law, may perhaps be compelled to touch upon some of the facts, yet they must ultimately be left to your determination.

The crime of which the prisoner stands accused is technically called burglary, and is defined to be, the breaking and entering
into the mansion house of another, with the intent to commit some felony therein, and that in the night time. This definition is
an accurate one, and should be carefully kept in mind, for almost every word of it is significant and important. Before any
man can be legally convicted of this crime, therefore, these five circumstances must be proved: Ist. There must be what the
law calls a breaking. 2d. There must be an entry. 3d. The breaking and entry, or one of them, must be in the night. 4th. It must
be done in a mansion-house. 5th. It must be done to the intent of committing some felony therein.

If the testimony which you have heard is to be believed, three of these five requisites need engross but little of your attention,
because it is evident that the prisoner had entered the lodging room of the prosecutor, which was a part of the mansion-house,
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1 Am.Dec. 216, Coxe 439

and was actually detected there in the night time. These three particulars seem to be placed beyond a question, if you believe
the witnesses; and, having disposed of them, there remain but two others, viz., the breaking, and the intention with which the
breaking was done, to occupy your attention.

On these points it may be proper to be a little more particular, for if any doubts can arise in the case, it must be upon one or
both of these requisites. As to the breaking, I take the law to be that, by this term, it is not meant to imply any actual violence
or force. If a man lifts up the latch of an outward door, or if an outward door, being open, a thief enters and unlatches or
unlocks a chamber door, with a felonious intent, in either case his act comes up to the idea affixed by the law to the word
breaking, so as to constitute the crime of burglary. 1 Hawk. 160, b. 1, ¢. 38, § 4; 1 Hale 553. If, however, all the doors be
open, and the thief enters through an open door, and after getting into the house should break open a chest or a cupboard,
even fixed in the wall, this is not such a breaking as the law requires as one of the ingredients of a burglary.

A man’s house is said to be his castle--its security must not be lightly invaded; and to preserve this security and this sanctity,
the law has created safeguards, and imposes severe penalties upon their infringement. This is particularly the case in the
night, a season appointed for rest, when a man is usually incapable of making any defense, and when assistance is frequently
remote and contingent. But it is necessary, before you find the prisoner guilty upon this indictment, that you should be
satisfied the doors of this house were shut, and were opened by the prisoner, or with his concurrence or connivance.

If these circumstances are established to your satisfaction, it is a breaking sufficient to constitute one of the ingredients of
burglary; if they are not, though the prisoner may be guilty of larceny, there is no burglary proved. It is necessary to
recapitulate the testimony which bears upon this point--you will judge how far it ought to operate.

The last thing to be considered, supposing the breaking to be proved, is, was the felony actually committed so as to manifest
the intention with which he entered the house? The designs of the heart can rarely be proved in a direct manner by the
testimony of witnesses. When a man designs to perpetrate a scheme of wickedness, he seldom communicates his intention,
unless to an accomplice; hence, the intent must, in most cases, be collected from the circumstances. These may sometimes
prove deceptive, but when, without any forced construction, they speak the intention in a language clear and intelligible, they
may be relied on as the best evidence which the nature of the case will admit of.

It is impossible to lay down any general rule, or to declare from what circumstances particular intentions are to be inferred.
No two cases are exactly similar, and it is the business of the jury to form their opinion from a serious and deliberate
consideration of the facts which appear in the testimony. It is, however, a good rule, and it is also a humane rule, to which
every virtuous man will assent, that where reasonable doubts exist, the jury, particularly in capital cases, should incline to
acquit rather than condemn. Facts are, however, the fairest criterions from which to infer the intention: I mean, from the facts
which occurred in the house, we may presume the intentions and views with which he entered it.

On this point you are, in the first place, to examine the facts, to weigh the evidence, and then to ask yourselves these
questions--1st. Did the prisoner open any chest, or appropriate to himself any part of the property of the owner, and manifest
any intention to steal it--or rather did he actually steal it, for the indictment charges that the larceny was actually committed?

Upon this [ must observe if one takes the property of another from the place where it was situated, and removes it to another,
as he who takes goods out of a trunk and lays them on the floor, and is surprised and detected before he goes off, this is
larceny. It is a sufficient carrying away if it be done with an intent to steal.

In the next place you are to ask yourselves whether the facts detailed in the evidence, show clearly, either collectively or
separately, that the design of the prisoner was actually to steal, and was the theft actually committed?

...The jury found a verdict of guilty....

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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242 N.W.2d 726
Supreme Court of Iowa.

STATE of Iowa, Appellee,
V.
Jerry Lee BILLINGS, Appellant.

No. 58384

|
May 19, 1976.

Opinion
McCORMICK, Justice.

Defendant appeals his conviction and sentence for burglary without aggravation in violation s 708.3, The Code. He contends
the trial court erred ... (2) in allowing a witness to express an opinion on an issue of law, (3) in providing the jury an
incorrect definition of nighttime.... We reverse and remand because we find merit in his...contentions.

The charge was based on the alleged burglary of the Kipton Prendergast farm home in Webster County in the evening of
January 29, 1975. The State produced sufficient evidence to send the case to the jury against defendant.

Prendergast testified he left home to drive to Fort Dodge at about 6:00 p.m. He locked the doors of the home. He said the sun
had set and it was dusk but not dark. He did not remember whether he used his automobile headlights while driving to the
city. When he returned home about 9:00 p.m. he found the front door open and his stereo equipment and TV missing. He
reported the theft to the Webster County sheriff’s office and provided that office with the serial numbers of his equipment.

Michael Bradwell, an alleged accomplice of defendant, testified he and defendant drove to the Prendergast home that evening
for the purpose of breaking in to steal Prendergast’s stereo equipment. He said Prendergast passed them on his way to Fort
Dodge. He said they forced the front door open, took the equipment, and put it in defendant’s automobile. He estimated the
time of the theft as 7:30 or 8:00 p.m. He said they were able to see the equipment without turning lights on in the house.
Although the yard light was on, he said he would have been able to see well enough outside without it to recognize a person
with whom he was acquainted. Bradwell testified they drove to Des Moines where they planned to sell the equipment to a
friend of his. He called his friend from the downtown Holiday Inn in Des Moines. They were stopped near there by police
who though they had seen defendant drinking a can of beer. When the police inquired about the stereo equipment in the car,
defendant said it was his. With defendant’s help they recorded the serial numbers of the equipment. Then the police said
Bradwell and defendant could go. Bradwell said he and defendant later sold the equipment to his friend for $350 and split the
proceeds.

Ned Osborn, a Des Moines police officer, testified he and another officer observed defendant and Bradwell in defendant’s car
at about 10:00 p.m. on the day involved pulling out of the downtown Holiday Inn parking lot. Osborn saw defendant drinking
from a can the officer believed contained beer. He said he directed Morris to follow and stop the car because of the apparent
violation of s 123.46, The Code, proscribing consumption of alcoholic beverages on a public highway. When they stopped
defendant’s car, Osborn checked his driver’s license. He also saw some of the stereo equipment in the back seat. Defendant
got out of the car. In doing so, according to Osborn, he attempted to hide the beer can under the seat and it spilled. Defendant
first denied but then admitted he had the beer. The officer confirmed Bradwell’s testimony about subsquent events. He
testified defendant gave him permission to search the car, including the trunk. He also testified he warned defendant about the
beer violation but did not then charge him with that or any other offense.

07/26 Page 150 of 204



Page 151 of 204

Howard, Jodie 4/6/2026
For Educational Use Only

State v. Billings, 242 N.W.2d 726 (1976)

Through the testimony of other witnesses, the State showed the Des Moines police contacted the Webster County sheriff’s
office the next morning and inquired whether that office had received a report regarding stolen stereo equipment. The
sheriff’s office sent the serial numbers of the Prendergast equipment to the Des Moines police, and it was determined the
numbers matched those recorded by officer Osborn. The equipment was later recovered, and defendant and Bradwell were
charged with burglary.

Defendant now appeals his subsequent conviction and sentence....

1. The evidentiary ruling.
During the course of direct examination, the alleged accomplice Bradwell estimated the time of the offense as 7:30 or 8:00
p-m. The prosecutor then asked, ‘And it was night at 7:30 or 8:00 on a winter night, is—?’ Defense counsel objected that the
definition of night is a legal one and the witness was not shown to know it. The court overruled the objection, and Bradwell
answered, ‘Yes, it was night’.

Proof the offense occurred ‘in the nighttime’ is an element of burglary. s 708.1, The Code; State v. Osborn, 200 N.W.2d 798,
807 (Iowa 1972). The term has a definite legal meaning as an element of burglary.... In view of the specialized legal meaning
of the term as used in the definition of burglary, Bradwell was called upon to express an opinion on a question of mixed law
and fact. The subject matter was inappropriate in this context for opinion testimony....

111 The trial court’s definition of nighttime.
Over defense counsel’s timely and adequate exception, the trial court instructed the jury that ‘nighttime’, as an element in a
burglary charge, ‘is defined as the period between sunset and sunrise’. Defendant assigns the court’s overruling of his
exception as error.

In State v. Osborn, supra, at 807, we held nighttime in a charge of burglary under s 708.1, The Code, is, as it was at common
law, a period between sunset and sunrise during which there is not daylight enough by which to discern a man’s face.
Authorities in support of this definition are listed in the majority and dissenting opinions in Osborn.

Recognizing that the definition given by the trial court was broader, the State urges us to abandon the common-law definition
and adopt the one given by the trial court. We decline to do so. We believe the legislature intended the term to have its
common-law meaning in s 708.1. At common law, the circumstance of aggravation signified by the ‘nighttime’ factor was
not sunset but the concealment afforded by darkness, and the common-law definition gives effect to that distinction. Bowser
v. State, 136 Md. 342, 110 A. 854 (1920).

A question of fact for the jury existed regarding whether the State proved the ‘nighttime’ element of the offense under its
proper definition.

The trial court’s erroneous definition of nighttime was reversible error....

Since the State’s proof of the nighttime element of burglary presented a question for the jury in this case, the trial court
committed reversible error in refusing to submit the lesser included offense here.

REVERSED AND REMANDED.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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243 Wis. 57
Supreme Court of Wisconsin.

GRAY et al.
V.
STATE.

April 13, 1943.

Opinion

MARTIN, Justice.

The dwelling of Edmund Feldner, located on highway 38, about three-fourths of a mile west of the village of Rosendale in
the town of Fond du Lac, Fond du Lac county, Wisconsin, was burglarized on the night of June 19, 1941. Mr. Feldner and
members of his family retired at about 8:30 p. m. When he retired his overalls and two suits of clothing were hanging on a
hook in his bedroom. His winter overcoat was in a room next to his bedroom. When Mr. Feldner arose at 5:30 a. m. the
following morning he noticed that his overalls, his two suits and overcoat were missing and that some of the rooms of his
residence had been ransacked. He found his overalls and the vest and coat of one suit lying outside. One suit, the overcoat
and trousers of the other suit were missing.

At about 1 a. m. on June 20, 1941, George Habeck, a truck driver, left the city of Fond du Lac for Ripon and Berlin via
highway 38. When he reached a point on said highway about three-fourths of a mile west of Rosendale, in the immediate
vicinity of the Feldner residence, he saw three Negroes, whom he later identified as the defendants, with their car parked
alongside the road. Defendants followed Habeck to Ripon. At Ripon they inquired of Habeck as to the direction to Fond du
Lac. He gave them the proper direction, whereupon defendants left but did not go in the direction which had been given
them. The facts here related took place between 1 and 2:30 a. m. on June 20th....

To the information charging burglary of a dwelling in the nighttime with intent to commit larceny, defendants entered a plea
of not guilty. The jury found defendants guilty in the manner and form as charged in the information. Defendants contend
that the evidence did not establish beyond a reasonable doubt that the Feldner dwelling was burglarized in the nighttime. Sec.
353.32, Stats., defines the term “nighttime” as follows:

“The term ‘nighttime,” when used in any statute, ordinance, indictment or information shall be construed to mean the time
between one hour after the setting of the sun on one day and one hour before the rising of the same on the following day; and
the time of sunset and sunrise shall be ascertained according to the mean solar time of the ninetieth meridian west from
Greenwich, commonly known as central time, as given in any published almanac.”

Sunset on the evening of June 19th was at 7:39 p. m., and sunrise on the morning of June 20th was at 4:23 a. m. Thus,
nighttime, within the meaning of the statute, on the night in question, was from 8:39 p. m., June 19th, to 3:23 a. m., June
20th. Defendants argue that since Feldner testified that he retired about 8:30 p. m. on June 19th, and that he arose at about
5:30 a. m. the following morning, his dwelling may have been burglarized either in the daytime or in the nighttime, and that
therefore the state failed to establish that the crime had been committed in the nighttime as alleged in the information. It is
definitely established that the crime was committed sometime between 8:30 p. m., June 19th, and 5:30 a. m., June 20th. The
witness Habeck testified that he left the city of Fond du Lac at about 1 a. m. on June 20th. Rosendale is about eleven miles
west of the city of Fond du Lac. According to Habeck’s testimony, he would, with normal driving, have arrived at the place
where he saw the three defendants and their parked car in the immediate vicinity of the Feldner residence at about 1:30 a. m.
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The circumstance of defendants having been seen in the immediate vicinity of the burglarized residence at the time fixed by
Habeck, well warranted the jury in concluding that the burglary had been committed in the nighttime. See Simon v. State,
125 Wis. 439, 103 N.W. 1100; Winsky v. State, 126 Wis. 99, 105 N.W. 480, 481. In the latter case, referring to State v.
Bancroft, 10 N.H. 105, it is said:

“There was no direct proof that the burglary was committed in the nighttime, other than the fact that the property was in the
house after dark and was missing the next morning when the witness arose; and the court said that this evidence ‘led very
strongly to the conclusion that it was taken in the course of the night, although the precise hour when the witness called it
dark did not appear, and the time when she arose in the morning was not stated. At whatever time in the morning the loss was
discovered, the jury might well weigh the probability whether the article would have been taken from the house in the
daytime, in connection with the other evidence. It was sufficient that, upon the whole case, they had no reasonable doubt that
the act was done in the nighttime.” Sufficient appears from the evidence in the case before us to warrant the jury in finding
that the entry was made in the nighttime. Simon v. State, supra.”

Judgment affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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186 Miss. 463
Supreme Court of Mississippi, Division A.

WOODS
v.
STATE.

No. 3|3695.
Oct. 9, 19309.

Opinion
GRIFFITH, Justice.

Appellant was indicted and convicted under the charge of the burglary of a dwelling—house. The undisputed proof showed
that the house in question, although intended for a dwelling—house, had been only recently erected and had not yet been
occupied as a dwelling. It was vacant.

Appellant relies on Haynes v. State, 180 Miss. 291, 177 So. 360, wherein the court held that a house from which the
occupants had permanently removed on the day before the night of the burglary was not a dwelling at the time of the
commission of the alleged crime; and that proof of the burglary of such a house would not sustain the conviction under an
indictment charging the burglary of a dwelling. Appellant submits that if a house from which the occupants have permanently
removed is not a dwelling—house within the statutes on burglary, then, upon the same reasoning, a house into which no
dwellers have ever yet moved is not a dwelling—house; and in this contention appellant is clearly correct....

Reversed and remanded.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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565 So.2d 803
District Court of Appeal of Florida,
Second District.

STATE of Florida, Appellant,
V.
Tommy Reaben BENNETT, Appellee.

No. 89—02537.
|
July 25, 1990.

|
Reheaing Denied Aug. 23, 1990.

Opinion
PER CURIAM.

The state appeals an order of the circuit court partially granting appellee Tommy Bennett’s sworn motion to dismiss.
Fla.R.Crim.P. 3.190(c)(4). The effect of the order is to reduce burglary charges against Bennett from a second degree
(burglary of a dwelling) to a third degree felony (burglary of a structure). Finding the order to be based on an erroneous
interpretation of the statutory definition of “dwelling,” we reverse.

Bennett was one of three individuals apprehended while removing furniture from a mobile home which was located on a
sales lot. This mobile home, apparently one among several models offered for sale, was fully furnished but unoccupied and
not connected to utilities. The state charged Bennett with burglary of a dwelling. § 810.02, Fla.Stat. (1987). Bennett’s motion
to dismiss admitted that Bennett had participated in the break-in, but asserted that the structure in question did not qualify as
a “dwelling” for purposes of enhancing the degree of the offense.

The common law definition of “dwelling,” for purposes of a burglary prosecution, contemplated that a structure was actually
occupied and not merely capable of or suitable for occupation. Smith v. State, 80 Fla. 315, 85 So. 911 (1920); Tukes v. State,
346 So.2d 1056 (Fla. 1st DCA 1977). It was generally viewed as immaterial whether the structure was a “mobile home”
rather than a more traditional type of house. State v. Ryun, 549 S.W.2d 141 (Mo.App.1977). See also, Kanaras v. State, 54
Md.App. 568, 460 A.2d 61 (1983) (“minimotorhome™); Luce v. State, 128 Tex.Crim. 287, 81 S.W.2d 93 (1935) (cabin
constructed on auto chassis); State v. Ebel, 92 Mont. 413, 15 P.2d 233 (1932) (“movable sheep wagon”). However, under this
definition an unoccupied mobile home on a sales lot would not qualify as a “dwelling.” Graybeal v. State, 228 Va. 736, 324
S.E.2d 698 (1985).

In some jurisdictions this common law definition has been abandoned to permit a broader scope of prosecution for acts
analogous to our crime of residential burglary. For example, Arkansas uses the term “occupiable structure,” which is defined
as any structure “customarily” used for the accommodation of persons. Ark.Stat.Ann. §§ 5-39—-101(1)(c), —201(a) (1987).
Under this provision an accused could be prosecuted and convicted for breaking into a mobile home which was vacant,
unattached to utilities, and used only for a storage facility. Julian v. State, 298 Ark. 302, 767 S.W.2d 300 (1989). The Illinois
statute, [1l.Rev.Stat. ch. 38, para. 2-6(b), includes in its definition of “dwelling” unoccupied living quarters which are
intended for habitation within a reasonable period of time. See People v. Pearson, 183 1ll.App.3d 72, 131 Ill.Dec. 646, 538
N.E.2d 1202, appeal denied, 127 111.2d 633, 136 Ill.Dec. 600, 545 N.E.2d 124 (1989) (vacant residential property into which
new tenant planned to move in near future).
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Florida, too, has amended its applicable statute. § 1, Ch. 82—87, Laws of Fla. Section 810.011(2), Florida Statutes (1989) now
defines “dwelling” as “a building or conveyance of any kind, either temporary or permanent, mobile or immobile, which has
aroof over it and is designed to be occupied by people lodging therein at night, together with the curtilage thereof” (emphasis
supplied ). 1t is undisputed that this 1982 amendment is applicable to the present case, wherein the offense is alleged to have
occurred between November 12 and 13, 1988. The state argues that this revised definition is broad enough to cover a mobile
home on a sales lot, because it is “designed” for eventual human habitation. We agree that the present definition of
“dwelling” significantly expands the common law definition. Legislative staff analysis, which suggests the 1982 enactment
was prompted by concern over burglaries of “unoccupied recreational vehicle[s] or travel trailer[s],” does not unequivocally
establish whether unsold mobile homes were contemplated. However, the plain meaning of the word “designed” supports the
state’s argument.

The trial court, in reducing the charge against Bennett, appears to have based its ruling exclusively upon the belief that the
legislature did not intend to depart from prior case law narrowly defining “dwelling.” Because we disagree with this
conclusion, we cannot say as a matter of law that the state may not prosecute Bennett for residential burglary. We stop short,
however, of holding that the amended statute justifies such a charge any time someone enters a structure that theoretically
could serve as housing. A prefabricated “mobile home,” while certainly capable of serving as someone’s residence, can also
be converted to any number of other uses, such as office space. When still on a sales lot, it may not always be possible to
determine beforehand exactly what use a purchaser will make of such a structure. Therefore, in order to establish that the
structure is a “dwelling” within the purview of the burglary statute, we believe the state must introduce some evidence that it
is actually to be used for habitation. Given the rationale for the trial court’s ruling, the record before us lacks an adequate
factual basis for determining whether that burden has been met in the present case. We therefore remand for further
proceedings consistent with this opinion.

Reversed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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354 So.2d 27
Court of Criminal Appeals of Alabama.

Henry Alexander HAMILTON, alias
V.
STATE.

1 Div. 788.
|
Oct. 4, 1977.

|
Rehearing Denied Oct. 25, 1977.

Opinion

CLARK, Supernumerary Circuit Judge.

Appellant was convicted of burglary in the second degree as charged in an indictment alleging, inter alia, that he, “with intent
to steal, broke into and entered the dwelling house of Mike Tinker.” The court sentenced him to imprisonment in the
penitentiary for a term of thirteen months, one month more than the minimum punishment provided by Code of Alabama
1940, Recomp. 1958, Tit. 14, s 86.

The evidence is ample to support a finding that defendant, with intent to steal, broke into and entered two houses adjacent to
each other that were owned by Mike Tinker. The only serious question raised on appeal is whether either was a “dwelling
house.”

According to the evidence for the State, both buildings were broken into and entered by defendant and another about 5:00
P.M. May 16, 1976, and plundered of valuable contents. One was a 20 X 20 ft. concrete block building, the other a 16 X 16
ft. wooden building. Neither building was occupied at the time of the burglary. They were located on a lot fronting on
Highway 98 at Wilmer, Mobile County, Alabama.

Mr. Tinker, the owner of the buildings and the lot upon which they were located, was in Texas at the time of the burglary.
About sixteen years before the burglary he had built a concrete block house and had had the wooden house, as well as an
outhouse, moved onto the lot. During this sixteen-year period he had worked as a mailman in Texas, but looked forward to
his retirement and residence during retirement at Wilmer. Each of the houses had a bed in it. During the sixteen years he
worked in Texas, Mr. Tinker would return periodically to Mobile County and would usually stay in one of the buildings and
sleep there. On cross-examination, he testified:

“Q Mr. Tinker, you said ‘garage.” And then you said that is your dwelling house. When did this become your dwelling
house? Didn’t it become your dwelling house when you moved back to Wilmer from Texas in the summer of 19767 Isn’t that
when you slept in the block building?

“A I slept in there before that.
“Q When did you sleep in the block building?

“A Well, when it was made.
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“Q Sixteen years ago?

“A Yes.

“Q And then you slept in it again when you moved back to Wilmer from Texas?

“A No. Periodically I would sleep in there and out in the shed, too.

“Q Is there a bed there?

“A Yes.

“Q When was the last time you had slept in the building prior to the summer of 1976?
“A Well, I was sleeping in there after it was made and periodically.

“Q When was the last time you slept in the block building prior to the summer of 1976?
“A After the building was built and sometimes after that.

“Q All right. You say you hadn’t been back in this building in almost two years, is that correct? Sometime in 1974, you came
back to Wilmer, is that correct? And then you came again in the summer of 1976.

“A Tt was October that I was here in ‘74.

“Q O.K. So we are talking about a year and a half, then. You hadn’t been there in a year and a half. When was the last time
prior to that year and a half that you slept in the building?

“A When the building was built, I slept in it, and then several times after that.
“Q Did you sleep in the building each night?

“A No, not each night.

“Q Where did you stay the other nights?

“A Well, sometimes in the shed.

“Q Which one is the shed? Now, we’ve got block, wood and outhouse.

“A Wood.

“Q All right. Is there a bed in the wood house?

“A Yes.”
Although the evidence is rather vague and weak as to the number of times Mr. Tinker had used either house as a “dwelling
house” during the sixteen years he worked in Texas, the evidence is practically conclusive to the effect that he constructed the

block house to be used by him in the future as a garage, to which he planned to build a larger house in which to live, but that
he considered the concrete block house and the wooden house as his home, his dwelling, when on a large number of
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occasions he returned to Mobile County from Texas. There was no plumbing in either house, but there was electric current,
and the contents of the block house included a stove, two refrigerators and “a lot of clothes.” The following is a part of his
testimony:

“Q Had all this stuff been in there quite some time? A number of years perhaps?

“A Well, not all at one time. Everytime, I came on vacation, I was planning to, when I retired that [ would have the materials
handy to build another house, or something like that.

“Q This was going to be the garage portion of your house?

“A Yes. I was using it as a house, like my father would do. He would always build a garage first, we would live in it, and
then when he had the time and money, he’d build a house.”

...[W]e are greatly aided by what has been held and stated in Reeves v. State, 245 Ala. 237, 16 So0.2d 699 (1943) and Moore
v. State, 35 Ala.App. 95, 44 S0.2d 262 (1950).

In Reeves, it is stated:

“. .. The dictionary definition of a ‘dwelling’ per se is a ‘habitation.” Webster’s Unabridged Dictionary. ‘Dwell’ as a verb
means to abide, to abide as a permanent resident, etc. So the word ‘dwelling house’ within itself imports a habitation or house
where people dwell as a place of residence, although they may be temporarily absent. So it seems to us by inserting the word
‘uninhabited’ as opposed to ‘inhabited’ dwelling under s 85, the lawmakers had in mind a dwelling house not occupied by
anyone at the time of the burglary. The expression ‘uninhabited dwelling’ is sui juris (sic) and should be given some meaning
not covered by the term ‘dwelling’ itself. The idea that an uninhabited dwelling house means a vacant house not occupied at
all as a place of residence is to extend the crime of burglary to vacant buildings merely because they may have been
constructed for residence purposes or formerly occupied, but now vacant, a notion entirely out of keeping with the entire
spirit and purpose of our statutes on burglary. Wilful injury to buildings is penalized as malicious injury. Code, Title 14, s
80.” 245 Ala. at 240, 16 So.2d at 702.

In Moore v. State, supra, the court said:

“Generally speaking, a dwelling house is a house which is occupied as a residence, as distinguished from a store, office,
warehouse, shop, etc. Within the contemplation of the burglary statute it is said to be ‘uninhabited’ if the occupants have
closed the dwelling and have gone away for a time, with the intent and purpose of returning and again residing therein.

“The duration of the absence is not controlling. It is the animo revertendi which fixes the status in this particular. Olds v.
State, 19 Ala.App. 162, 95 So. 780; Schwabacher v. People, 165 I1l. 618, 46 N.E. 809, 812.”

We cannot say that the status of either house as a dwelling was lost by Mr. Tinker’s failure to live there for a period of a year
and a half prior to the burglary. No definite period of time, however long, is the criterion. The intention to return or not to
return is determinative. Nor can we say that the fact that the houses were used largely for storage purposes deprives either of
them of its status as a dwelling. The fact that they were so used emphasizes Mr. Tinker’s nostalgia and the constancy of his
desire to return to the salubrious shores of Mobile Bay to spend his retirement years. We find no error in the record
prejudicial to appellant. The judgment of the trial court should be affirmed....

The judgment below is hereby AFFIRMED.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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65 Mich.App. 522
Court of Appeals of Michigan.

PEOPLE of the State of Michigan, Plaintiff-Appellee,
V.
Patrick Mark WINHOVEN, Defendant-Appellant.

Docket No. 21544.

Nov. 13, 1975.

|
Released for Publication Jan. 30, 1976.

Opinion

D. E. HOLBROOK, Jr., Judge.

Defendant was convicted by a jury on June 11, 1974, of breaking and entering an occupied dwelling with intent to commit
larceny. M.C.L.A. s 750.110; M.S.A. s 28.305. Defendant was sentenced to a term of from 2 to 15 years in prison. He appeals
as of right.

The object of the breaking and entering was a 12 60 mobile home situated in a mobile home park. The mobile home was the
principal residence of Mr. and Mrs. William Lang. The structure rested on cement blocks which served to level it, although
the axle and tires were still attached. However, a metal skirt attached to a wooden frame concealed the underside of the
mobile home from view. The mobile home consisted of a kitchen, a living room, a bathroom, and two bedrooms. The mobile
home was connected to sewage, water, electric and telephone service and the Langs received their mail there....

Defendant’s initial claim of error is that he was charged and convicted under an inappropriate statute. Since the crime
occurred ‘in” a mobile home, defendant claims he should have been charged and tried under the statute concerning breaking
and entering of a motor vehicle or house trailer. M.C.L.A. s 750.356a; M.S.A. s 28.588(1). It is defendant’s contention that
since the latter statute specifically mentions house trailers that the occupied dwelling statute does not apply when the
breaking and entering is of a mobile home. See Reithmiller v. People, 44 Mich. 280, 282, 6 N.W. 667 (1880), Mentel v.
Monroe Public Schools, 47 Mich.App. 467, 469, 209 N.W.2d 506 (1973).

While defendant makes an interesting argument, it must fail for several reasons. It is true that a mobile home is another name
for a house trailer. Allstate Insurance Co. v. Walker, 111 Ga.App. 120, 122, 140 S.E.2d 910, 912 (1965), Lower Merion Twp.
v. Gallup, 158 Pa.Super. 572, 575, 46 A.2d 35, 36, Appeal dismissed, 329 U.S. 669, 67 S.Ct. 92, 91 L.Ed. 591 (1946).
However, a dwelling house has been defined as a place where a man lives with his family. DesRoches v. McCrary, 315 Mich.
611, 614,24 N.W.2d 511 (1946), Schadt v. Brill, 173 Mich. 647, 654, 139 N.W. 878, 45 L.R.AN.S. 726 (1913). Thus, it is
also possible for a mobile home to be a dwelling house. Artman v. College Heights Mobile Park, Inc., 20 Mich.App. 193,
198, 173 N.W.2d 833 (1969), Allstate Insurance Co. v. Walker, supra, Lower Merion Township v. Gallup, supra. When a
mobile home is used as a person’s principal residence, it more nearly fits within the meaning of the dwelling house statute
than the house trailer statute.

Although this is a case of first impression in Michigan, in the context of the arson statutes, the Supreme Court has discussed

the purposes for protecting dwelling houses more than other structures or objects. The burning of a dwelling house has been
described as a crime against habitation rather than against the fee. Snyder v. People, 26 Mich. 106, 107, 12 Am.Rep. 302
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(1872). Consequently, a charge that a person burned a dwelling house of another could not be sustained when the defendant
lived in the house even though he did not own it. People v. Handley, 93 Mich. 46, 52 N.W. 1032 (1892), Snyder v. People,
supra. Likewise, what is sought to be protected in statutes proscribing breaking and entering of a dwelling house is the right
to peaceful habitation. Smart v. State, 244 Ind. 69, 72—73, 190 N.E.2d 650, 652 (1963), State v. Ebel, 92 Mont. 413,
416—417, 15 P.2d 233, 234—235 (1932), Annotation, 43 A.L.R.2d 831, 835 (1955).

This concept that what is sought to be protected is the habitation has been applied to a mobile home in an arson case. In
Harden v. State, 417 S.W.2d 170, 172—173 (Tex.Cr.App.1967), the defendant had been convicted after burning a trailer.
Separate statutes proscribed the commission of arson against houses and trailers. The court affirmed a conviction under the
former statute. It ruled that the mobile home was a house when it was used as a residence.

The theory that a person’s habitation is to receive more protection also finds support in the statutory breaking and entering
scheme in Michigan. The maximum penalty for breaking and entering a motor vehicle or house trailer is 5 years in prison.
M.C.L.A. s 750.356a; M.S.A. s 28.588(1). A person convicted of breaking and entering any ‘tent, hotel, office, store, shop,
warehouse, barn, granary, factory or other building, structure, boat or ship, railroad car or any private apartment in any of
such buildings or any unoccupied dwelling house’ may receive 10 years in prison. M.C.L.A. s 750.110; M.S.A. s 28.305. But
if the breaking and entering occurs in an occupied dwelling house, a person may be imprisoned for 15 years. M.C.L.A. s
750.110; M.S.A. s 28.305....

Affirmed.

All Citations

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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204 Cal.Rptr. 17

158 Cal.App.3d 109
Court of Appeal, Fourth District, Division 2, California.

PEOPLE of the State of California, Plaintiff and Respondent,
v.
Anthony Eugene MORENO, Defendant and Appellant.

Cr. 16121.
|
June 12, 1984.

|
Hearing Denied Aug. 9, 1984.

OPINION

RICKLES, Associate Justice.

Defendant Moreno was convicted by a jury of first degree burglary in connection with the entry of a garage attached to a
dwelling. (Pen.Code, §§ 459, 460.) He appeals, contending...the evidence presented at trial was insufficient, as a matter of
law, to establish first degree burglary....

FACTS

On May 7, 1983, Raymond Briones (victim’s father) went to victim’s house to investigate unusual noises. He found
defendant in the yard, and asked him what he was doing. Defendant responded that he was looking for a woman named
Martinez. After Briones informed him that no such woman was present, defendant left. A short time later, however,
defendant returned, jumped the fence, and grabbed victim’s lawn mower which was situated in the yard. Briones again
confronted him, and defendant reiterated that he was looking for Martinez. When Briones threatened to call the police,
defendant fled. Briones then discovered that victim’s garage door was open and the latch broken.

Victim testified that when he had left his residence that evening the garage door had been locked. He also stated that the lawn
mower had been in the garage, and that various items of clothing and fishing equipment stored in the garage were missing.

Victim’s garage was attached to his residence by means of a common wall, but accessible only through an exterior entrance.
It housed family laundry facilities and was used for storage purposes.

DISCUSSION

Defendant...contends that the evidence presented at trial was insufficient as a matter of law to establish the elements of first
degree burglary. Specifically, he asserts that entry of the attached garage does not constitute entry of an “inhabited dwelling”
within the meaning of section 460. We disagree.

In People v. Cook (1982) 135 Cal.App.3d 785, 795—796, 185 Cal.Rptr. 576, a similar issue was raised and rejected.
According to the court, “where the garage is an attached and integral part of the house, it is simply one room of several
which together compose the dwelling.” (/d., at p. 796, 185 Cal.Rptr. 576.)

Defendant’s attempts to distinguish Cook are inapposite. He places excessive emphasis on the fact that, unlike Cook, this case

did not involve a door connecting the garage to the interior of the house. The Cook court itself noted, however, that a
connecting door was only one method of demonstrating that a garage was an attached and integral part of a dwelling. (/d. )
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Moreover, given the fact that the garage was under the same roof, functionally interconnected with, and immediately
contiguous to other portions of the house, simple logic would suffer were we to leap over this interrelationship to a
conclusion that a garage is not part of a dwelling because no inside entrance connects the two. (Accord Burgett v. State
(1974) 161 Ind.App. 157, 314 N.E.2d 799, 802—803; State v. Haas (1973) 13 Or.App. 368, 510 P.2d 852, 853-854, reversed
on other grounds, Oregon v. Haas (1975) 420 U.S. 714, 95 S.Ct. 1215, 43 L.Ed.2d 570.) Accordingly, defendant’s contention
is rejected....

The judgment is affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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State v. Neff, 122 W.Va. 549 (1940)

11 S.E.2d 171
122 W.Va. 549
Supreme Court of Appeals of West Virginia.
STATE
V.
NEFF et al.
No. 9105.
|
Oct. 15, 194o0.
Opinion
HATCHER, Judge.

The two Neffs were charged with burglariously breaking and entering in the night time a chicken house, an outhouse
adjoining the dwelling house of J. A. Trent and belonging to him, and stealing from the chicken house his chickens valued at
$30. The Neffs were found guilty of burglary and sentenced to the penitentiary.

The evidence is incomplete as to the size of the alleged chicken house and its proximity to the Trent dwelling. The former is
described as a “small house”, having a floor space of four and a half by five feet; but neither its height, nor evidence from
which the height might be estimated, is shown. It had a hinged door fastened by a chain drawn through holes bored in the
door and “the building face”, respectively. The dwelling “sets back about” seventy-five feet from a public road; the chicken
house is “out across” the road somewhere, but its distance from the road or the dwelling is not shown.

At common law burglary was “an offense against the habitation not against the property.” 9 C.J. 1009; 12 C.J.S., Burglary, §
1. But burglary could be committed on uninhabited structures, provided they were “parcel of” and within the same common
fence as the mansion-house, though not contiguous to it. IV Blackstone 225; Armour v. State, 3 Humph., Tenn., 379,
385-388. The Virginia Assembly, Acts 1847-48, c. 120, subc. IV, Sec. 13, modified the common law by restricting the
burglary of a building other than the dwelling house to “any outhouse adjoining thereto and occupied therewith.” That
restriction remained in the Virginia statute until this state was formed and then we adopted it. West Virginia Acts 1882, Ch.
148, Sec. 11, substituted the alternative “or” for the connective “and”, so that the phrase read “outhouse adjoining thereto (the
dwellinghouse) or occupied therewith.” There has been no further change. See Code, 61-3-11.

All the words in the phrase are plain and well understood. No reason appears for not holding that they are used in their
ordinary sense. State v. Randall, 36 Wash. 438, 78 P. 998. We held in State v. Crites, 110 W.Va. 36, 156 S.E. 847, that the
word “outhouse” was so used, and, in effect, that it meant a building constructed at least large enough for an adult to enter
erect and to turn around comfortably within. The State, failing to show the height of the structure in question, did not prove it
to be a house at all. But if we should concede that because the Trents called it a house, it should be taken as such, the State
has still failed to make a case because the so-called house, being across the public road one hundred feet or more from the
dwelling house, cannot, under any fair construction, be said to adjoin it. Since the statute limits the burglary of an outhouse
not occupied in connection with the dwelling house, to one “adjoining” it, such contiguity must be proven. We are not
advised of any decision on a statute like ours. But the statute, as amended in 1882, differs from the common law more in
words than substance. And under the common law an outhouse across a public road from its owner’s dwelling house is held
to be not parcel thereof and not the subject of burglary. State v. Sampson, 12 S.C. 567, 32 Am.Rep. 513; Curkendall v.
People, 36 Mich. 309.

The judgment is reversed, the verdict set aside and a new trial awarded defendants. Reversed and remanded.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Shoemaker v. State, 716 P.2d 391 (1986)

716 P.2d 391
Court of Appeals of Alaska.

Kent L. SHOEMAKER, Appellant,
V.
STATE of Alaska, Appellee.

No. A—1011.

|
April 4, 1986.

OPINION

SINGLETON, Judge.

Kent L. Shoemaker was convicted of burglary in the first degree in violation of AS 11.46.300(a)(1). The facts are not in
dispute. Shoemaker boarded the fishing vessel Windrush sometime in late July 1984. He gained entry to the cabin by sawing
through the hasp on the door lock. It appears that Shoemaker lived aboard the Windrush from July 20, 1984, until he was
arrested on August 17, 1984. Shoemaker falsely claimed to have purchased the vessel....

Burglary in the first degree is defined under AS 11.46.300(a)(1) as follows:
A person commits the crime of burglary in the first degree if the person violates AS 11.46.310 and

(1) the building is a dwelling....
Alaska Statute 11.46.310(a) states:

A person commits the crime of burglary in the second degree if the person enters or remains unlawfully in a building with

intent to commit a crime in the building.
The terms “building” and “dwelling” are defined in AS 11.81.900(b):

(3) “building,” in addition to its usual meaning, includes any propelled vehicle [which is defined to include vessels in AS
11.81.900(b)(44) ] ... adapted for overnight accommodation of persons or for carrying on business ...

(17) “dwelling” means a building that is designed for use or is used as a person’s permanent or temporary home or place of
lodging....

Shoemaker assigns as error the trial court’s denial of his motion to dismiss the indictment and his motion for judgment of
acquittal. Both motions were based on the same two arguments. First, Shoemaker argues that the vessel Windrush was
neither a “dwelling” nor a “building,” because no one was living in it or planning to live in it at the time he took possession.
Shoemaker reasons that the owners of the boat had decided to sell it and had left it in the Ketchikan boat harbor for that
purpose. We are satisfied that a jury could properly find beyond any reasonable doubt that the Windrush is a “dwelling.” It
was designed to sleep two crew members during the fishing season and was equipped for this purpose. It had a galley, two
bunks and an indoor head. In fact, Mike McDonough, the son of the owners, fished with the boat during the 1983 fishing
season and lived aboard it from early June until early October of 1983. We note that Shoemaker apparently was living on the
boat at the time of his arrest. The fact that the boat was unoccupied at the time Shoemaker took possession is irrelevant. See
State v. McDonald, 77 Or.App. 267, 712 P.2d 163, 166—67 (1986).
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Shoemaker next argues that he could not be convicted of burglary since the state proved, at most, that at the time he entered
and remained aboard the boat he intended to steal or engage in the unauthorized use of the entire boat. He concedes that an
intent to steal items stored in the boat would support a finding of burglary, but contends illegal use of the whole boat would
not. We disagree. Our burglary statute is violated if a person unlawfully enters a dwelling with the intent to commit any
crime therein. Shoemaker was charged with entering the Windrush with the intent to commit criminal mischief. A person
commits the crime of criminal mischief in the third degree if, without lawful authority, he takes the propelled vehicle of
another. AS 11.46.484(a)(2). This vessel was a propelled vehicle. AS 11.81.900(b)(44). It is clear that Shoemaker had to
illegally enter the cabin of the Windrush in order to be able to illegally take it away. He therefore committed criminal
mischief in the boat. We agree with the Oregon Court of Appeals that the legislature could not have intended it to be a less
serious offense for a person to enter a vessel intending to steal it and its contents, rather than to enter intending to steal only
the contents. See State v. Spencer, 24 Or.App. 385, 545 P.2d 611, 612 (1976).

The judgment of the superior court is AFFIRMED.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Commonwealth v. Harlow, 162 Mass. 481 (1895)

162 Mass. 481
Supreme Court of Massachusetts

COMMONWEALTH of Massachusetts, Appellee,
V.
John Harlow, Appellant.

May 19, 1895.

Opinion
The defendant, John Harlow, seeks reversal of his conviction for common-law burglary, arguing that the Commonwealth
failed to establish that the entry occurred in the nighttime. ...

The common law has long asked whether sufficient natural light existed to permit recognition of a person's face. The
difficulty, however, lies not in stating that rule but in determining whether the surrounding circumstances demonstrate that the
rule has been satisfied. ...

Mrs. Purcell testified that, shortly after sunset, she was awakened by the sound of breaking glass. Looking from a second-
story bedroom window, she observed a man crossing an open pasture approximately sixty-five feet from the residence. The
individual remained within her view for nearly twenty seconds before disappearing beyond a fence line. She identified the
defendant as the person she observed. ...

Upon cross-examination, Mrs. Purcell acknowledged that the defendant had lived on the adjoining farm for more than twenty
years. She testified that she first recognized his distinctive gait and full beard and conceded that she could not describe the
color of his eyes, the contour of his nose, or other facial features. ...

The defendant contends that the witness's lengthy opportunity to observe necessarily demonstrates that sufficient natural light
existed. We cannot agree; the common law does not measure nighttime by a stopwatch.

A prolonged observation, in and of itself, furnishes no evidence of sufficient natural light. While the length of the opportunity
to observe is a relevant circumstance, the ultimate question is whether the facial recognition achieved under the particular
circumstances tends to indicate that sufficient natural light existed. Here, although Mrs. Purcell observed the intruder for
nearly twenty seconds, her recognition rested on his distinctive gait and full beard, characteristics familiar to her from twenty
years of acquaintance, rather than an ability to distinguish his facial features in the available natural light. The jury was
entitled to conclude, from Mrs. Purcell's testimony, that it was nighttime.

Recognition founded upon acquaintance is not the equivalent of recognition made possible by sufficient natural light. ...

AFFIRMED.

‘nd of Documen © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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214 Or. 317, 329 P.2d 103
Supreme Court of Oregon

STATE of Oregon, Appellee,
V.
Douglas Ellison, Appellant.

July 1, 1958.

Opinion
The defendant, Douglas Ellison, appeals his conviction for common-law burglary, contending that the evidence was
insufficient to establish that the offense occurred during the nighttime. ...

Our prior decisions identify facial recognition as the governing inquiry. This appeal concerns the circumstances by which that
inquiry is evaluated. ...

The evidence disclosed that, shortly after sunset, the principal witness encountered the intruder while walking along a
residential sidewalk. No streetlights, porch lights, vehicle headlights, or other artificial sources of illumination were present.
The two men were separated by no more than twelve feet, and the encounter lasted only two or three seconds before the
intruder fled. The witness had never seen the defendant before that evening. ...

Within minutes of the encounter, the witness described the intruder as having light-colored eyes, a narrow face, a dark
mustache, and a pronounced scar extending across the left cheek. Those characteristics corresponded to the defendant, whom
the witness later identified at trial. ...

The State places particular emphasis upon the brief duration of the encounter. Although duration is a relevant circumstance, it
has no direct bearing on the sufficiency of the natural light. Courts must evaluate the totality of the objective viewing
circumstances in determining whether the facial recognition achieved reliably indicates that sufficient natural light existed.

Here, the witness observed the intruder from no more than twelve feet away through an unobstructed line of sight. Although
the witness had never seen the defendant before and had only two or three seconds in which to observe him, he immediately
described the intruder’s light-colored eyes, narrow face, dark mustache, and pronounced facial scar. Because no artificial
illumination was present, the jury could reasonably infer that the available natural light permitted the witness to distinguish
those facial characteristics. Indeed, that the witness distinguished several facial characteristics despite the brief encounter and
his lack of prior familiarity strengthens, rather than weakens, the inference that sufficient natural light existed.

The State therefore failed to prove that the entry occurred during the nighttime, an essential element of common-law burglary.
The conviction cannot stand.

Reversed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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56 N.W. 1046

98 Mich. 26

Supreme Court of Michigan.
PEOPLE
V.

DUPREE.

Dec. 4, 1893.
Opinion
GRANT, J.

The respondent was convicted of burglary under section 9132. The evidence on the part of the people tended to show that the
owner of the dwelling house occupied the front room for a shoe shop, and the rear and overhead part as a dwelling. The shop
was upon the ground floor, and had two windows, each about four feet from the ground. These windows had double sash;
were without pulley weights; were fastened when raised, and bolted when down, by stops operated by springs. When the
windows were closed, the springs threw the bolts into the slots in the cases, so that the window could not be raised without
drawing the bolt. One of these windows was opened during the night of October 8th, and three pairs of shoes were stolen.
The owner closed the shades on the night of the 6th, and did not notice that the window was raised even an eighth of an inch.
On the morning of the 9th, on opening his shop, he found the window raised about 1'% feet.

The respondent had called at the house on October 6th, between noon and 2 P. M., and asked for dinner. He asked permission
to step into the shoe shop for the purpose of changing his pantaloons. This request was granted. The window was not broken.
If the bolt was in the slot, the window could have been raised from the inside only. On Monday following the burglary,
respondent had in his possession, and offered for sale, a pair of shoes alleged to have been taken upon the night of October
8th. On the following Wednesday, he sold a pair of shoes which were identified as one of the three pairs stolen on October
8th. The complaining witness testified that he believed that the window was unfastened and raised on October 6th from the
inside, and something placed under the sash so as to keep the bolt from entering the slot. The owner left the shop about the
time it was necessary to light the lamps to see, and did not return to it till the next morning. No testimony was introduced on
the part of the respondent. His counsel moved the court to discharge the respondent for the reason that the crime was not
established against him. This the court refused.

It is contended on behalf of the respondent (1) that no breaking or entering in the nighttime was established; (2) that this shop
was not a part of the dwelling house; (3) that if the window was partially raised on October 6th, and was further raised on the
night of the 8th, the crime was not established. We think the motion was properly overruled, and the case properly submitted
to the jury.

1. It is apparent from the charge of the court that the record does not contain all the evidence bearing upon the question
whether the breaking and entering were in the nighttime. The court correctly instructed the jury as to the meaning of the term
“nighttime.” It does not clearly appear that the complaining witness did not testify as to the time he entered his shop in the
morning. It is stated in the people’s brief that he rose about break of day, and before sunrise, and found the window open, and
the shoes gone. The house was situated in a city. Its surroundings, and the location of the window, were competent and
important facts in determining the question. Is it probable, considering the public character of the place, that the breaking and
entering were done in the daylight? When a merchant enters his store in a city at the usual hour in the morning, though it be
after daylight, and finds that it has been broken open and entered from the front door or window, it is contrary to good sense
to say that the crime might have been committed after daylight, and therefore the court must direct an acquittal. Such crimes
are not committed in broad daylight, but in the nighttime. The question was one for the jury, and not for the court.
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2. The building was a dwelling house, and occupied as such. The owner used one room as a shoe shop. This room was
connected with the rest of the house, and was properly held by the court to be a part of the dwelling. Pitcher v. People, 16
Mich. 142; Stearns v. Vincent, 50 Mich. 209, 15 N. W. 86.

3. The theory of the prosecution was that the respondent, when in the shop, either on the 6th or 7th of October, (the court, in
its charge, referred to the date as Friday, October 7th,) raised the window just enough to prevent the bolt from entering the
slot, and there was evidence to sustain it. It is insisted that even if this was so, and the respondent raised the window on the
following night, it did not establish the crime of burglary. We cannot agree with this contention. It is said in Dennis v.
People, 27 Mich. 151: “If an entry is effected by raising a trapdoor which is kept down merely by its own weight, or by
raising a window kept in its place only by pulley weight, instead of its own, or by descending an open chimney, it is admitted
to be enough to support the charge of breaking; and I am unable to see any substantial distinction between such cases and one
where an entry is effected through a hanging window over a shop door, and which is only designed for light above, and for
ventilation, and is down, and kept down by its own weight, and so firmly as to be opened only by the use of some force, and
so situated as to make a ladder, or something of the kind, necessary to reach it for the purpose of passing through it.” We
think the doctrine there enunciated covers the present case. If there had been no bolt, and respondent had raised the window
and entered in the nighttime, under all the authorities, he would have been guilty of burglary. Upon what reason can it be said
that his removal of the bolt, or his raising the window a fraction of an inch, in the daytime, changes the character of his
offense? If the owner had failed to see that the bolts were in place, or if something had been accidentally placed upon the
window sill, which was of slight thickness, but sufficient to prevent the bolts from entering the slots, the raising of the
window would have been sufficient breaking to support the charge. Rex v. Ryan, 7 Car. & P. 854; State v. Reid, 20 Iowa,
421; Lyons v. People, 68 Ill. 280. How can the act be relieved of criminality by secretly fixing the window in the daytime so
that the bolt or lock will not be effective, and thus render the perpetration of the crime more easy and certain? There is no
reason in such a rule. In Lyons v. People, the door was left unlocked, and the court was requested to instruct the jury that, in
order to constitute the crime, it must appear that the door was secured in the ordinary way. The supreme court, in determining
the question, said: “We are not aware of any authority which goes to the extent of these instructions. To hold that the
carelessness of the owner in securing and guarding his property shall be a justification to the burglar or thief would leave
communities very much to the mercy of this class of felons. It would in effect be a premium offered for their depredations, by
the removal of the apprehension of punishment. Whether property is guarded or not, it is larceny in the thief who steals it.
When a door is closed, it is burglary for any one, with a felonious intent, to open it, and enter the house, in the nighttime,
without the owner’s consent; and it makes no difference how many bolts and bars might have been used to secure it, but
which were neglected.” The language of the court was perhaps too broad, in stating that if the window was raised any
distance, but was not sufficient to permit the defendant to enter, and he raised it further, it would be breaking, in the meaning
of the law; but the entire evidence was to the effect that it was raised so little as not to attract the notice of the occupant. We
therefore think that the jury could not have been misled by the language....

Conviction affirmed....

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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537 P.2d 431
Court of Criminal Appeals of Oklahoma.

Michael JONES, Appellant,

V.
The STATE of Oklahoma, Appellee.
No. F—75—197
|

June 23, 1975.

OPINION
BLISS, Judge:

9 1 The appellant, Michael Jones, hereinafter referred to as defendant, was charged, tried before a jury in a two-stage
proceeding and convicted of the crime of Burglary in the Second Degree After Former Conviction of a Felony in the District
Court of Creek County, Oklahoma in case No. CRF—74—16. Punishment was assessed at a term of fifteen (15) years in the
state penitentiary. From a judgment and sentence in conformance with the verdict the defendant has perfected his timely
appeal.

9 2 Briefly stated the evidence adduced at trial is as follows: On June 5, 1974, at about 1:00 A.M., Mr. Carl Oldham, a private
citizen residing in Bristow, was returning to his home from work when he glanced at a public housing project near his house
and saw three men working very hard to carry what appeared to be shiny garbage cans. Thinking this was unusual, he called
the Bristow Police Department.

9 3 Officer Mike Newell of the Bristow Police Department was dispatched to investigate and contacted Oldham, who
described the direction from which the men came. Driving over to Bob Webb’s Grocery Store, he observed that the back light
over the loading dock was out and the overhead door was raised about 8 or 10 inches, meat was lying outside the door, the
handle of the door was ‘cocked over’ as if hit by a large force, and a large pile of food lying inside the door.

9 4 Newell then entered the building, searched same, placed the door in its original position and 20 minutes later he heard the
door being opened and three men, including the defendant, entered the store with a galvanized garbage can. He identified the
defendant as one of the men who came through the door. They started picking up the food that was piled on the floor and
putting it in the trash container. After observing for a few minutes, Newell stepped out and informed them that they were
under arrest. The defendant attempted to escape by running through the store and out the front window, but was immediately
apprehended.

9 5 Douglas Tuttle, Deputy Sheriff of Creek County, Oklahoma, testified that he and another officer were outside the front of
the store when the defendant came out through the front window. The defendant was apprehended after two warning shots.

9 6 Robert Webb, owner of the grocery store, testified that he did not give the defendant or anybody else permission to enter
or remove articles from his store and that the back door had been pried open.
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9 7 Following the overruling of a demurrer to the evidence on the grounds that there was insufficient evidence to show the
defendant broke into the building, the defendant introduced the testimony of Charles Franklin, one of the two persons
apprehended with the defendant at the scene of the crime. Franklin testified that he and the defendant were on their way to
visit some friends when a truck stopped and they were told that Bob’s Grocery Store was open and there was merchandise
that could be taken from there. They proceeded to the store where they found the door open about 2 or 3 feet and gained entry
to the store without lifting the door. After they were inside the store, they were apprehended by Officer Newell.

9 8 After presenting the testimony of Mr. Franklin, both sides rested, the jury was instructed, closing arguments were had and
the jury retired and brought in a verdict of guilty....

9 11 Defendant’s first proposition in error contends that the verdict was not supported by the evidence since there was no
evidence that the defendant broke into the store. With this contention we disagree.

9 12 The statute defining burglary in the second degree, 21 O.S. s 1435, reads in pertinent part as follows:
‘Every person who Breaks and enters any building . . . in which any property is kept, . . . with intent to steal any property
therein or to commit any felony, is guilty of burglary in the second degree.” (Emphasis added)

In the instant case it is necessary to determine whether there was sufficient poof of the element of ‘breaking’. It is apparent
from the evidence presented by the State that the overhead door to the storage area had been forcibly opened and left up
approximately 8 to 10 inches. Although the door was partially open at the time Officer Newell arrived, the opening was not
sufficient to allow an intruder’s body to pass through into the interior of the building without removing the obstruction. This
is obvious from the testimony of Officer Newell since he observed the defendant and two others raise the door and come
inside.

9 13 This Court has held on numerous occasions that the ‘breaking’ necessary to constitute the crime of burglary may be by
any act of physical force, however slight, by which the obstruction to entering is forcibly removed. See Stanley v. State,
OKLCr., 512 P.2d 829, wherein this Court held that the bending of the top strand of wire on a fence was sufficient forcible
removal of an obstruction to constitute the necessary breaking. The partially closed door in the instant case constituted an
obstruction to entry and the removal of said obstruction constitutes a breaking sufficient to constitute the crime of burglary.
Therefore, there was sufficient, although conflicting, evidence to support the verdict and defendant’s first proposition is
without merit.

9 14 Defense counsel nexts submits that the trial court erred in admitting evidence of a previous break-in, thus forcing the
defendant to stand trial for a crime not charged in the information. However, it appears that the State submitted only evidence
of a continuous crime. There was sufficient circumstantial evidence presented to prove that the defendant and his companions
had been there before. Three men were seen earlier leaving the general vicinity with a heavy garbage container. Shortly
thereafter the defendant and his companions appeared with an empty container and go directly to the remaining pile of food.
Mr. Webb’s testimony concerning items missing from the store which were not found in the possession of the defendant or
his companions was not erroneously admitted since such testimony related to a continuous crime and not to a prior crime for
which the defendant was not charged....

The judgment [is] affirmed.

BRETT, P.J., and BUSSEY, J., concur.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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|
Oct. 9, 1901.

OPINION

PARKS, Judge:

9 1 James Martin Pack, appellant, was tried by jury in Tulsa County District Court and convicted of ... First Degree
Burglary....

9 2 The facts of appellant’s crimes are set forth below....

9 4 [T]he State established that during the early evening hours of October 3, 1988, appellant went to the north Tulsa home of
seventy-nine (79) year old J. T. Banks, informed Banks that he had done some work for him in the past, and asked the elderly
man if he had any work recommendations. Because Banks had failing vision and hearing, he opened his storm door one (1) to
two (2) feet in an attempt to see and hear appellant more clearly. Thereupon, appellant pushed his way into the house, tied
Mr. Banks’ hands and feet, and placed a blanket over Bank’s head. Appellant then took Banks’ billfold, which contained
forty-six dollars ($46.00), approximately twenty-five dollars ($25.00) in change, and some coin purses containing old coins.

9 5 Although Mr. Banks could not identify his attacker, circumstantial evidence established appellant as the perpetrator. On
October 4, 1988, police officers arrested appellant and found two coin purses in his possession. Pursuant to a search of
appellant’s home, officers also discovered a ledger notebook similar to one left at Mr. Banks’ house. Appellant
acknowledged ownership of both of the notebooks, but claimed that he lost one of them several months earlier. Appellant
also claimed that he obtained the coin purses in a drug deal on the day of his arrest. Mr. Banks testified that appellant had
previously performed yard work for him....

9 9 [A]ppellant contends that the State presented insufficient evidence to sustain the burglary charge.... Specifically,
appellant maintains that the prosecution failed to prove that he forcibly broke into victim J. T. Banks’ home. We disagree.

910 Title 21 O.S.1981, § 1431(1), provides that the crime of First Degree Burglary is committed by:

Every person who breaks and enters the dwelling house of another, in which there is at the time some human being, with
intent to commit some crime therein ... [b]y forcibly bursting or breaking the wall, or an outer door....
The word “breaking” has been defined as “any act of physical force, however slight, by which obstructions to entering are
removed.” Brecheen v. State, 732 P.2d 889, 893 (Okl.Cr.1987). See also Oklahoma Uniform Jury Instructions—Criminal
(OUJI-CR) 516.

9 11 In the present case, Mr. Banks testified that his front door was open one (1) to two (2) feet when appellant pushed the

door further open to gain entry. (Tr.91). Under the definitions set forth above, we find that any rational trier of fact could
have found beyond a reasonable doubt that appellant forcibly broke into Mr. Banks’ home. See Sanchez v. State, 665 P.2d
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1218 (OKLCr.1983)....

922 [T]he Judgment ... is AFFIRMED.

LANE, P.J., and BRETT, and JOHNSON, JJ., concur.

LUMPKIN, V.P.J., concurs in result.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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63 Ala. 49
Supreme Court of Alabama.

Walker
V.
The State.

December Term, 1879.

Opinion
BRICKELL, C. J.

The statute (Code of 1876, § 4343) provides, that “any person who, either in the night or day time, with intent to steal, or to
commit a felony, breaks into and enters a dwelling-house, or any building, structure or inclosure within the curtilage of a
dwelling-house, though not forming a part thereof, or into any shop, store, warehouse, or other building, structure or
inclosure in which any goods, merchandise, or other valuable thing is kept for use, sale, or deposit, provided such structure,
other than a shop, store, ware-house or building, is specially constructed or made to keep such goods, merchandise, or other
valuable thing, is guilty of burglary,” etc.

The defendant was indicted for breaking into and entering “a corn-crib of Noadiah Woodruff and Robert R. Peeples, a
building in which corn, a thing of value, was at the time kept for use, sale, or deposit, with intent to steal,” & c. He was
convicted; and the case is now presented on exceptions taken to instructions given, and the refusal of instructions requested,
as to what facts will constitute a breaking into and entry, material constituents of the offense charged in the indictment. The
facts, on which the instructions were founded, are: that in the crib was a quantity of shelled corn, piled on the floor; in April,
or May, 1878, the crib had been broken into, and corn taken therefrom, without the consent of the owners, who had the crib
watched; and thereafter the defendant was caught under it, and, on coming out, voluntarily confessed that, about three weeks
before, he had taken a large auger, and, going under the crib, had bored a hole through the floor, from which the corn, being
shelled, ran into a sack he held under it; that he then got about three pecks of corn, and with a cob closed the hole. On these
facts, the City Court was of opinion, and so instructed the jury, that there was such a breaking and entry of the crib, as would
constitute the offense, and refused instructions requested asserting the converse of the proposition....

The boring the hole through the floor of the crib, was a sufficient breaking; but with it there must have been an entry. Proof
of a breaking, though it may be with an intent to steal, or the intent to commit a felony, is proof of one only of the facts
making up the offense, and is as insufficient as proof of an entry through an open door, without breaking. If the hand, or any
part of the body, is intruded within the house, the entry is complete. The entry may also be completed by the intrusion of a
tool, or instrument, within the house, though no part of the body be introduced. Thus, “if A. breaks the house of B. in the
night time, with intent to steal goods, and breaks the window, and puts in his hand, or puts in a hook, or other engine, to reach
out goods; or puts a pistol in at the window, with an intent to kill, though his hand be not within the window, this is
burglary.”--1 Hale, 555. When no part of the body is introduced--when the only entry is of a tool, or instrument, introduced
by the force and agency of the party accused, the inquiry is, whether the tool or instrument was employed solely for the
purpose of breaking, and thereby effecting an entry,; or whether it was employed not only to break and enter, but also to aid
in the consummation of the criminal intent, and its capacity to aid in such consummation. Until there is a breaking and entry,
the offense is not consummated. The offense rests largely in intention; and though there may be sufficient evidence of an
attempt to commit it, which, of itself, is a crime, the attempt may be abandoned--of it there may be repentance, before the
consummation of the offense intended. The breaking may be at one time, and the entry at another. The breaking may be
complete, and yet an entry never effected. From whatever cause an entry is not effected, burglary has not been committed.
When one instrument is employed to break, and is without capacity to aid otherwise than by opening a way of entry, and
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another instrument must be used, or the instrument used in the breaking must be used in some other way or manner to
consummate the criminal intent, the intrusion of the instrument is not, of itself, an entry. But when, as in this case, the
instrument is employed, not only to break, but to effect the only entry contemplated, and necessary to the consummation of
the criminal intent; when it is intruded within the house, breaking it, effecting an entry, enabling the person introducing it to
consummate his intent, the offense is complete. The instrument was employed, not only for the purpose of breaking the
house, but to effect the larceny intended. When it was intruded into the crib, the burglar acquired dominion over the corn
intended to be stolen. Such dominion did not require any other act on his part. When the auger was withdrawn from the
aperture made with it, the corn ran into the sack he used in its asportation. There was a breaking and entry, enabling him to
effect his criminal intent, without the use of any other means, and this satisfies the requirements of the law.

Let the judgment be affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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92 Md.App. 508
Court of Special Appeals of Maryland.

Wayne Sylvester HEBRON
V.
STATE of Maryland.

No. 1630, Sept. Term, 1991

|
July 8, 1992.

Opinion
WILNER, Chief Judge.

A jury in the Circuit Court for Montgomery County convicted appellant of breaking and entering a dwelling house, attempted
breaking and entering a dwelling house, and malicious destruction of property.

These convictions stemmed from an incident that occurred on May 21, 1991 at the home of Dr. Hilary Weiner, located in the
Tanglewood development. When she left in the morning to go to work, Dr. Weiner secured the house, presumably meaning
that she closed and locked the front door. When she returned later in the afternoon, she found the door frame “splintered” and
“broken apart.” As a result, “you could just push the door open and could not secure the door afterwards.” Evidence from a
neighbor established that, about 11:00 that morning, appellant, driving a gray car with what turned out to be stolen plates,
parked near Dr. Weiner’s home and proceeded to walk between two buildings in the direction of the home. The neighbor lost
sight of him but shortly heard “a loud, really loud, bang noise. Not a pop bang, but a bash bang.” About 20 seconds later, she
saw appellant emerge from between the two buildings, get into his car, and drive away.

Appellant makes three complaints in this appeal: ... that the evidence was legally insufficient to sustain his conviction for
breaking and entering, ....

Sufficiency of Evidence
Appellant’s argument as to evidentiary sufficiency goes only to the conviction for breaking and entering and indeed only to
the question of whether the State adequately proved an entry into Dr. Weiner’s home. He does not contest that the evidence
sufficed to show a breaking.
It is true, as he posits, that no one saw him enter Dr. Weiner’s home; nor was anything taken from the house. The only
evidence indicating an entry came from the condition of the door frame and the fact that, when she returned home, Dr.
Weiner found her cats “spooked.”
Although there are many cases in which the Maryland courts have discussed and defined what constitutes a “breaking” for

purpose of our various burglary and trespass statutes, we seem not yet to have addressed the requisites of an entry. The law
on that elsewhere, stemming from the English common law, is well established, however. Wharton states the law this way:

“There is an entry when any part of the defendant’s person passes the line of the threshold.
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Thus, there is an entry when the defendant, after opening a closed door, steps across the threshold; when, after breaking the
glass of a door or window, he reaches inside to unlock the door or window or to steal property; when, in the course of
breaking the glass of a door or window, his finger, hand, or foot happens to pass through the opening; or when, in the
course of pushing open a closed door or raising a closed window, his finger or hand happens to pass the line of the
threshold.”
(Emphasis added). 3 Wharton’s Criminal Law, 14th Ed., § 332. See also LaFave and Scott, Criminal Law, p. 710; R. Perkins,
Criminal Law, pp. 155-56; Clark and Marshall, 4 Treatise on the Law of Crimes, 7th ed., § 13.04. We see no reason not to
adopt that view.

Apart from the splintering of the door frame, Dr. Weiner stated that she observed splintered wood on a mat inside the house.
Officer Hall also noticed splinters or chips on the inside floor. That evidence, coupled with the loud bang heard by the
neighbor and the fact that the frame was so damaged as to make it impossible to close and latch the door, could lead a
rational trier of fact reasonably to find that appellant used his body to batter the door with such force as to defeat the lock and
open the door. From that, the trier of fact could further reasonably infer that, with the application of that kind of body
pressure to the door, some part of appellant’s body must necessarily have crossed the threshold when the door opened. We
therefore conclude that the evidence was sufficient to sustain the charge....

JUDGMENTS AFFIRMED....

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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15 Cal.3d 709
Supreme Court of California.
In Bank.

The PEOPLE, Plaintiff and Respondent,
V.
James Matthew GAUZE, Defendant and Appellant.

Cr. 18482.

|
Dec. 12, 1975.

Opinion
MOSK, Justice.

Can a person burglarize his own home? That is the quandary which emerges in the case of James Matthew Gauze, who
appeals from a judgment of conviction of assault with a deadly weapon (Pen.Code, s 245, subd. (a)) and burglary (Pen.Code,
s 459).

Defendant shared an apartment with Richard Miller and a third person and thus had the right to enter the premises at all
times. While visiting a friend one afternoon, defendant and Miller engaged in a furious quarrel. Defendant directed Miller to
‘Get your gun because | am going to get mine.” While Miller went to their mutual home, defendant borrowed a shotgun from
a neighbor. He returned to his apartment, walked into the living room, pointed the gun at Miller and fired, hitting him in the
side and arm. Defendant was convicted of assault with a deadly weapon and burglary; the latter charge was predicated on his
entry into his own apartment with the intent to commit the assault.

Common law burglary was generally defined as ‘the breaking and entering of the dwelling Of another in the nighttime with
intent to commit a felony.” (Italics added.) (Perkins on Criminal Law (2d ed. 1969) p. 192.) The present burglary statute,
Penal Code section 459, provides in relevant part that ‘Every person who enters Any house, room, apartment with intent to
commit grand or petit larceny or any felony is guilty of burglary.’ (Italics added.)

Facially the statute is susceptible of two rational interpretations. On the one hand, it could be argued that the Legislature
deliberately revoked the common law rule that burglary requires entry into the building of another.' On the other hand, the
Legislature may have impliedly incorporated the common law requirement by failing to enumerate one’s own home as a
possible object of burglary. (Comment, Burglary: Punishment Without Justification 1970 Ill.L.Rev. 391, 397.) No cases
directly on point have been found. Therefore, in determining which statutory interpretation should be adopted it is necessary
to examine the purposes underlying common law burglary and how they may have been affected by the enactment of the
Penal Code.

Common law burglary was essentially an offense ‘against habitation and occupancy.’ (Perkins, Op. cit. supra, p. 192.) By
proscribing felonious nighttime entry into a dwelling house, the common law clearly sought to protect the right to peacefully
enjoy one’s own home free of invasion. In the law of burglary, in short, a person’s home was truly his castle. (2 Blackstone,
Commentaries (Jones ed. 1916) s 258, p. 2430.) It was clear under common law that one could not be convicted of burglary
for entering his Own home with felonious intent. This rule applied not only to sole owners of homes, but also to joint
occupants. (Clarke v. Commonwealth (1874) 66 Va. 908; Perkins, Op. cit. supra, p. 206.) The important factor was
occupancy, rather than ownership.

California codified the law of burglary in 1850. (Stats.1850, ch. 99, s 58, p. 235.) That statute and subsequent revisions and
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amendments preserved the spirit of the common law, while making two major changes. First, the statute greatly expanded the
type of buildings protected by burglary sanctions. Not only is a person’s home his castle under the statute, but so, inter alia,
are his shop, tent, airplane, and outhouse. (See fn. 1, Ante.) This evolution, combined with elimination of the requirement
that the crime be committed at night, signifies that the law is no longer limited to safeguarding occupancy rights. However,
by carefully delineating the type of structures encompassed under section 459, the Legislature has preserved the concept that
burglary law is designed to protect a possessory right in property, rather than broadly to preserve any place from all crime.

The second major change effected by codification of the burglary law was the elimination of the requirement of a ‘breaking’:
under the statute, every person who enters with felonious intent is a burglar. This means, at a minimum, that it no longer
matters whether a person entering a house with larcenous or felonious intent does so through a closed door, an open door or a
window.? The entry with the requisite intent constitutes the burglary.

The elimination of the breaking requirement was further interpreted in People v. Barry (1892) 94 Cal. 481, 29 P. 1026, to
mean that trespassory entry was no longer a necessary element of burglary. In Barry, this court held a person could be
convicted of burglary of a store even though he entered during regular business hours. A long line of cases has followed the
Barry holding. (See, e.g., People v. Deptula (1962) 58 Cal.2d 225, 228, 23 Cal.Rptr. 366, 373 P.2d 430; People v. Brittain
(1904) 142 Cal. 8, 75 P.2d 314; People v. Edwards (1972) 22 Cal.App.3d 598, 602, 99 Cal.Rptr. 516; People v. Garrow
(1955) 130 Cal.App.2d 75, 83,278 P.2d 475.)

Barry and its progeny should not be read, however, to hold that a defendant’s right to enter the premises is irrelevant. Indeed,
the court in Barry, by negative implication, substantiated the importance of determining the right of an accused to enter
premises. When the defendant thief in Barry argued he had a right to be in the store, the court could have replied that his right
to enter the store was immaterial. Instead the court declared, ‘To this reasoning, we can only say a party who enters with the
intention to commit a felony enters without an invitation. He is not one of the public invited, nor is he entitled, to enter. Such
a party could be refused admission at the threshold, or ejected from the premises after the entry was accomplished.” (Id., 94
Cal. at p. 483, 29 P. at p. 1027.) Thus, the underlying principle of the Barry case is that a person has an implied invitation to
enter a store during business hours for legal purposes only. The cases have preserved the common law principle that in order
for burglary to occur, ‘The entry must be Without consent. If the possessor actually invites the defendant, or actively assists
in the entrance, e.g., by opening a door, there is no burglary.” (1 Witkin, Cal. Crimes (1963) Crimes Against Property, s 457,
p. 420.) (Italics in original.)

Thus, section 459, while substantially changing common law burglary, has retained two important aspects of that crime. A
burglary remains an entry which invades a possessory right in a building. And it still must be committed by a person who has
no right to be in the building.

Applying the foregoing reasoning, we conclude that defendant cannot be guilty of burglarizing his own home. His entry into
the apartment, even for a felonious purpose, invaded no possessory right of habitation; only the entry of an intruder could
have done so. More importantly defendant had an absolute right to enter the apartment. This right, unlike that of the store
thief in Barry, did not derive from an implied invitation to the public to enter for legal purposes. It was a personal right that
could not be conditioned on the consent of defendant’s roommates. Defendant could not be ‘refused admission at the
threshold’ of his apartment, or be ‘ejected from the premises after the entry was accomplished.” (People v. Barry (1892)
supra, 94 Cal. 481, 483, 29 P. 1026, 1027.) He could not, accordingly, commit a burglary in his own home....

To hold otherwise could lead to potentially absurd results. If a person can be convicted for burglarizing his own home, he
could violate section 459 by calmly entering his house with intent to forge a check. A narcotics addict could be convicted of
burglary for walking into his home with intent to administer a dose of heroin to himself. Since a burglary is committed upon
entry, both could be convicted even if they changed their minds and did not commit the intended crimes.

In positing such hypotheticals, we indulge in no idle academic exercise. The differing consequences are significant, for the

punishment for burglary is severe. First degree burglary is punishable by imprisonment for five years to life, while a second
degree burglar is subject to imprisonment in the county jail for a one-year maximum or in state prison for one to fifteen years.
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(Pen.Code, s 461.) In contrast, the punishment for assault with a deadly weapon, the underlying crime committed in this case,
is less severe: imprisonment in state prison for six months to life or in county jail for a maximum of one year, or a fine.
(Pen.Code, s 245, subd. (a).)

For the foregoing reasons, we conclude defendant cannot be guilty of burglarizing his own home, and the judgment of
conviction for burglary must therefore be reversed....

Footnotes

1 The term ‘building’ is used throughout this opinion for literary convenience; section 459 actually encompasses entry into a variety
of structures, not all of them buildings.

2 At common law, entry through a closed door or window, whether locked or unlocked, was a breaking, but further opening a
partially opened window was not. (Note, A Rationale of the Law of Burglary (1951) 51 Colum.L.Rev. 1009, 1012—1013.)

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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104 Colo. 255
Supreme Court of Colorado.

STOWELL
V.
PEOPLE.

No. 1|4557.

May 1, 1939.

Opinion
BURKE, Justice.
[D]efendant, was convicted of burglary and sentenced to a term of three to seven years in the penitentiary....

Defendant was a freight conductor employed by the Rock Island railway. As such he was furnished with a ‘switch key’
which he used in his work. It opened all switches and all depot and freight room doors on his division. There were no
regulations governing its use. By means of it he entered the company’s freight warehouse at Genoa and had taken therefrom
two parcels of the value of $10, when he was arrested. The question here presented was raised by an instruction tendered and
refused and by motion for a directed verdict at the close of all the evidence.

Had the switch key not been furnished defendant by the company, nor any authority given him under the terms of his
employment to enter the building at the time and place in question, the evidence would have supported a conviction of
burglary under the statute. For present purposes we assume, without deciding, that it would also have supported a conviction
under this information. From the record it appears that defendant had a right to enter this warehouse at the time and in the
manner he did, provided his intent in so doing was lawful. Hence this offense, if burglary, is raised to that grade solely by his
unlawful intent. But intent alone is not always sufficient for that purpose. There is ‘no burglary, if the person entering has a
right so to do, although he may intend to commit, and may actually commit, a felony, and although he may enter in such a
way that there would be a breaking if he had no right to enter.” 9 C.J. sec. 20, p. 1016. Considering the history of the crime of
burglary, and its evolution, this rule appears reasonable and necessary. The common law crime was an offense against
habitation. Its purpose was to give security to the home when it was presumably least protected. Essential elements thereof
were an actual breaking, in the night time, with intent to commit a felony. It has been extended by statute in most states to
entry in any way, into any kind of building, at any time, for any unlawful purpose. Under the rule of strict construction of
statutes in derogation of the common law courts must necessarily be careful not to extend such acts beyond the clear intent of
the Legislature. For instance, among the buildings enumerated in our statute are ‘schoolhouses’. Hence, but for the rule above
stated, a school teacher, using the key furnished her by the district to re-open the schoolhouse door immediately after locking
it in the evening, for the purpose of taking (but not finding) a pencil belonging to one of her pupils, could be sent to the
penitentiary....

The judgment is accordingly reversed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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350 So.2d 1094
District Court of Appeal of Florida, Third District.

Francisco VAZQUEZ, Appellant,
V.
The STATE of Florida, Appellee.

No. 76-714.

Sept. 27, 1977.
|
Rehearing Denied Nov. 8, 1977.

Opinion

HUBBART, Judge.

This case is a criminal prosecution for burglary and battery. The defendant was convicted as charged and appeals.
The only substantial issue involved in this appeal is whether it is a burglary for a husband who is physically separated from
his wife to enter upon premises possessed by his wife without the wife’s consent with intent to commit an offense therein....

[O]n December 7, 1975, in the early morning hours, the defendant, Francisco Vazquez, went to an apartment in Miami where
his wife, Emma Vazquez, resided. The defendant had been physically separated from his wife for a year without either party
having obtained a marriage dissolution, legal separation or restraining order. He formerly resided with his wife at this
apartment prior to their physical separation. All the bills for the apartment were still made out in the defendant’s name
although his wife had always paid for them. The record reveals that the parties subsequently obtained a dissolution of their
marriage by the time of the trial of this cause.

On the night in question, the defendant knocked on the apartment door and demanded that his wife let him in. His wife made
no reply, but fearing possible violence called the police and several neighbors. The defendant eventually broke the apartment
door down, entered the apartment and physically struck his wife in the face with his fists causing certain injuries. Several
neighbors came to the wife’s rescue and restrained the defendant from any further attack on the wife....

The defendant...contends that the evidence is insufficient as a matter of law to sustain the burglary conviction. He argues that
his motion for judgment of acquittal as to the burglary charge should have been granted at the close of the state’s case. We
agree.

Section 810.02, Florida Statutes (1975), the statute which the defendant was convicted of violating, provides in a relevant
part as follows:
“810.02 Burglary

(1) “Burglary” means entering or remaining in a structure or a conveyance with the intent to commit an offense therein,
unless the premises are at the time open to the public or the defendant is licensed or invited to enter or remain.

(2) Burglary is a felony of the first degree, punishable by imprisonment for a term of years not exceeding life imprisonment
or as provided in s 775.082, s 775.083, or s 775.084, if, in the course of committing the offense, the offender:
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(a) Makes an assault upon any person.
(b) Is armed, or arms himself within such structure, with explosives or a dangerous weapon.*

The crime of burglary under this statute is the unconsensual entering or remaining in a structure or conveyance of another
with the intent to commit an offense therein. The purpose of the statute is to punish an invasion of the possessory property
rights of another in structures and conveyances. Presley v. State, 61 Fla. 46, 48, 54 So. 367, 368 (1911); Holzapfel v. State,
120 So.2d 195, 197 (Fla.3d DCA 1960). There can be no burglary under the statute, however, where (1) the premises are
open to the public at the time of the alleged entering or remaining, or (2) the defendant is licensed, invited or otherwise has a
legal right to be on the premises at the time of the alleged entering or remaining, or (3) the defendant had no intent at the time
of the entering or remaining to commit an offense on the premises. Findley v. State, 128 Fla. 341, 174 So. 724 (1937);
Simpson v. State, 81 Fla. 292, 87 So. 920 (1921); Balletti v. State, 261 So.2d 510 (Fla.3d DCA 1972).

In the instant case, the wife had a possessory right in the apartment which the defendant entered without the wife’s consent
with intent to physically abuse the wife. Ordinarily, this would constitute a burglary if the parties had been unmarried. But
the parties were married and this fact makes a crucial difference because the defendant for purposes of the burglary statute
had a legal right to be on the premises with his wife at the time of the entry.

One of the essential characteristics of the marriage relationship is consortium. Consortium means much more than sexual
relation and means, also, affection, solace, comfort, companionship, conjugal life, fellowship, society and assistance so
necessary to a successful marriage. Gates v. Foley, 247 So.2d 40, 43 (Fla.1971). Consortium necessarily implies that each
spouse has a legal right to be with the other spouse which relationship neither one can unilaterally terminate. Kennedy v.
Kennedy, 101 Fla. 239, 244-45, 134 So. 201, 203 (1931).

In the instant case, the defendant and his wife were married at the time of the entry into the subject apartment. No final decree
dissolving the marriage and no legal separation agreement, restraining order or court decree limiting or ending consortium
rights had been entered. The defendant, therefore, had a legal right to be with his wife on the subject premises at the time of
entry which must preclude the application of the burglary statute. He did not, of course, have a legal right to physically abuse
her and for his attack upon her he was properly convicted of battery.

Domestic disputes such as that reflected by this record present persistent and perplexing problems for the police and the
courts. Traditionally, the criminal law has intervened in such disputes at the point of threatened or actual violence against
either spouse, or when one spouse steals the separate property of the other spouse. State v. Herndon, 158 Fla. 115, 27 So.2d
833 (1946); Grantz v. State, 268 So0.2d 572 (Fla.4th DCA 1972). See also Bullard v. Bullard, 195 So.2d 876 (Fla.2d DCA
1967). No prior case, however, has ever applied our burglary statute or any of its predecessor statutes to a domestic dispute
between husband and wife where one spouse forcibly enters premises possessed by the other spouse without the latter’s
consent. Moreover, our independent research indicates that no court in any other jurisdiction has so applied its burglary
statutes. Such disputes in which one spouse bars the other spouse from certain premises occupied by one or both spouses
have been treated as purely civil disputes which can only be resolved under the marriage dissolution and domestic relations
laws, not the criminal law.

We conceive this well-settled part of our law to fully comport with the legislative purpose of the burglary statute. The statute
is designed to protect people in the quiet enjoyment of their possessory property rights in structures and conveyances against
criminal invasions by outsiders, not entries by persons occupying a marital or immediate familial relationship with the legal
possessor. We cannot conceive that the legislature intended to apply the burglary statute with its harsh criminal penalties to
domestic disputes within the immediate family unit over the right to be on certain premises. Such disputes have been and
should continue to be treated as purely civil matters to which the burglary statute is inapplicable. We see no valid reason for
departing from this sound and well-established precedent.

The defendant’s conviction and sentence for battery is hereby affirmed. The defendant’s conviction and sentence for burglary
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is hereby reversed and the cause remanded to the trial court with directions to discharge the defendant on the burglary charge
only.

Affirmed in part and reversed in part.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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906 P.2d 122
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En Banc.

The PEOPLE of the State of Colorado, Petitioner,

V.
Richard Eric JOHNSON, Respondent.

No. 955C213.

|
Nov. 14, 1995.

Opinion
Chief Justice VOLLACK delivered the Opinion of the Court.

[W]e granted certiorari in People v. Johnson, No. 94CR99 (Dist.Ct. Dec. 12, 1994), a case pending in the court of appeals.
The issue before us is whether, absent a restraining order, an estranged spouse is privileged or licensed to enter the separate
residence of the other spouse so as to create a defense to charges of second degree burglary ....

The trial court granted the defendant’s motion to dismiss the charges of burglary ..., noting that the defendant and the victim
were still married at the time of the alleged criminal conduct and that there were no restraining orders which prohibited the
defendant from being on the premises. The trial court concluded that the defendant’s conduct was not an unlawful entry into
the victim’s apartment.

We reverse the trial court’s order and remand with directions to reinstate the charges of burglary and criminal trespass against
the defendant. We hold that, even in the absence of a restraining order, an estranged spouse is not privileged or licensed to
enter the separate residence of the other spouse so as to create a defense to charges of second degree burglary ....

The defendant, Richard Eric Johnson (Mr. Johnson), and the victim, Tina Johnson (Ms. Johnson), were married on March 7,
1992. On July 21, 1993, Ms. Johnson leased a separate residence after her separation from Mr. Johnson. Mr. Johnson never
shared the leased apartment with Ms. Johnson and was not a party to the lease. Ms. Johnson filed a petition for dissolution of
marriage on November 12, 1993.... Ms. Johnson did not obtain a restraining order to exclude Mr. Johnson from her new
residence.

On March 18, 1994, Mr. Johnson entered Ms. Johnson’s home on two occasions. On the first occasion, Mr. Johnson went to
Ms. Johnson’s residence and, shouting obscenities, entered into an altercation with Ms. Johnson’s friend who was on the
premises. Later that same day, Mr. Johnson returned to Ms. Johnson’s residence and kicked in the door of her apartment. At
the time of these incidents, Mr. Johnson and Ms. Johnson were separated but still legally married. On March 29, 1994, final
orders were entered in their dissolution of marriage action. At no time in the dissolution action did Mr. Johnson claim any
interest in Ms. Johnson’s separate leasehold.

Mr. Johnson was...charged with three counts of second degree burglary of a dwelling, pursuant to section 18—-4-203, 8B
C.R.S. (1986)..... Each of the...charges included an allegation that Mr. Johnson unlawfully, feloniously, and knowingly
broke an entrance into, and entered and remained unlawfully in, the dwelling of Ms. Johnson.

Mr. Johnson filed a motion to dismiss on all counts. The trial court granted the motion to dismiss, finding that Mr. Johnson
could not have committed a burglary ... because his entry into Ms. Johnson’s residence was not unlawful while the two were
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still married. The prosecution filed a motion for reconsideration, which the trial court denied. The prosecution then filed a
notice of appeal to the court of appeals and a petition to this court for certiorari pursuant to C.A.R. 50.!

The defendant argues that he was licensed to enter Ms. Johnson’s residence because the two were still married at the time of
the incident at issue. The People counter that, even if Mr. Johnson had a right to division of Ms. Johnson’s lease as marital
property, he was still unlicensed to enter Ms. Johnson’s separate residence because he had no possessory rights to the
property. We agree with the People that Mr. Johnson was not licensed or privileged to enter Ms. Johnson’s residence absent a
possessory right to the apartment.

Pursuant to section 18-4-203, 8B C.R.S. (1986), ... the crime[ ] of second degree burglary[,] requires the prosecution to
prove that the defendant’s entry was “unlawful.” Section 18—4-201, 8B C.R.S. (1986), provides:

A person “unlawfully enters or remains” in or upon premises when he is not licensed, invited, or otherwise privileged to do
so.
Because it is undisputed that the defendant was not invited onto the premises, we must determine whether he was licensed or
privileged to enter the separate residence of his estranged wife.

Mr. Johnson claims that, absent a restraining order, he was licensed or privileged to enter his estranged wife’s separate
residence because the residence was marital property. Section 14—10-113(3), 6B C.R.S. (1987), which provides for
disposition of property in a marriage dissolution, states in pertinent part:

All property acquired by either spouse subsequent to the marriage and prior to the decree of legal separation is presumed to
be marital property, regardless of whether title is held individually or by the spouses in some form of co[-]Jownership....

According to this statute, the lease obtained by Ms. Johnson is arguably marital property because she acquired it subsequent
to the marriage but prior to a legal separation. Assuming that the lease is marital property, the defendant may have had some
right to assert an economic interest in the lease when the Johnsons’ property was divided in their dissolution of marriage
action.

The fact that the defendant may arguably have had some divided ownership interest in Ms. Johnson’s lease does not mean
that he could not be charged with ... burglary on that property. In Colorado, first degree criminal trespass is an unlawful
entry into the dwelling of another. See § 18-4-502. A dwelling is defined as “a building which is used, intended to be used,
or usually used by a person for habitation.” § 18—1-901, 8B C.R.S. (1986). Hence, trespass is an invasion of one’s interest in
habitation or possession of a building, rather than an invasion of one’s ownership interest in a building.

Similarly, in determining whether the crime of burglary has been committed, the focus is upon the possessory rights of the
parties, and not their ownership rights. People v. Barefield, 804 P.2d 1342, 1345 (Colo.App.1990), cert. denied, No.
90SC696 (Colo. Jan. 28, 1991); see also Sloan v. People, 65 Colo. 456, 176 P. 481 (1918); Howard v. People, 62 Colo. 131,
160 P. 1060 (1916). Consequently, Mr. Johnson’s purported ownership interest in Ms. Johnson’s lease does not equate with a
possessory interest that shields him from charges of trespass and burglary.

The issue of whether the entry of an estranged spouse upon the property of the other spouse constitutes an “unlawful entry”
supporting charges of ... burglary is an issue of first impression in Colorado. The majority of other jurisdictions which have
addressed this issue have found that the uninvited entry of an estranged spouse into the residence of the other spouse
constitutes an “unlawful entry.” See, e.g., Cladd v. State, 398 So0.2d 442 (Fla.1981) (finding that a husband can be guilty of
burglary if he makes a nonconsensual entry into premises which are in the sole possession of his wife)....

The facts in Cladd, 398 So.2d at 443, are particularly similar to those in the instant case. The defendant Cladd and his wife
had been separated for approximately six months, although there was no formal separation agreement or restraining order.
Cladd’s wife had obtained a separate apartment, to which Cladd had no possessory interest and in which he had never lived.
Cladd broke through the locked door of his wife’s apartment and was subsequently charged with burglary. The Cladd court
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rejected the defendant’s contention that the marriage relationship precluded the state from establishing a nonconsensual entry
requisite to the crime of burglary. /d. at 444.

A majority of courts agree that the mere existence of the marriage relationship does not put a spouse’s separate property
beyond the protection of the law and subject to the depredation of the other spouse. Dively, 431 N.E.2d at 543. The law of
burglary was designed to protect the dweller and hence the controlling question is occupancy rather than ownership.
Schneider, 673 P.2d at 203. The fact that the property burglarized was in community ownership does not by law preclude a
burglary conviction of one of the owners. /d. at 204....

In the instant case, there is no evidence that Mr. Johnson had any right to possession of the leased property. Ms. Johnson
obtained the apartment in her own name and then filed for a divorce. Mr. Johnson never lived at the apartment and did not
sign the lease as a renter or occupant of the property. Ms. Johnson clearly did not want her estranged husband to have any
right of entry into her apartment. At best, Mr. Johnson arguably had a right to division of Ms. Johnson’s lease as marital
property pursuant to section 14—10-113, 6B C.R.S. (1987). This does not, however, give Mr. Johnson a possessory right or a
license or privilege to make an unauthorized entry into Ms. Johnson’s separate residence. Additionally, Mr. Johnson used
violence when he kicked down the door of his estranged wife’s apartment. This method of entry is inconsistent with any kind
of permissive entry. Schneider, 673 P.2d at 204.

We hold that Mr. Johnson’s uninvited entry into Ms. Johnson’s separate residence was unlawful, even in the absence of a
restraining order to that effect. We therefore reverse the trial court’s order dismissing the charges of burglary ... and remand
with directions to reinstate these charges.

Footnotes

1 C.AR. 50 provides that “[a] writ of certiorari from the Supreme Court to review a case newly filed or pending in the court of
appeals, before judgment is given in said court, may be granted.”

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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STATE of Washington, Respondent,
V.
Nina Dean SCHNEIDER, Appellant.

No. 11340—2-1.

|
Dec. 14, 1983.

Opinion
DURHAM, Acting Chief Judge.

Nina Dean Schneider appeals her convictions of ... burglary in the second degree and conspiracy to commit burglary in the
second degree. She claims that she was legally incapable of committing burglary because she owned a community interest in
the house in question.... We affirm.

In May of 1980, Nina Schneider and her husband Larry Schneider separated. Larry Schneider moved into a trailer behind a
rental house owned by the Schneiders. The house was located at Bush Point, on Whidbey Island, several miles away from
Mrs. Schneider’s residence. Mr. Schneider stayed in the trailer until October of 1980, when he had a heart attack. He then
moved into the rental house and the tenant, Janna Rome, nursed Mr. Schneider back to health. In January of 1981, Mrs.
Schneider filed a petition for dissolution of the marriage.

In February of 1981, Mr. Schneider left for a vacation in California. The tenant, Ms. Rome, was apparently away at this time
also. On February 28, a neighbor who had been asked to watch the house noticed that the door was ajar and the jam had been
split. The neighbor called the sheriff, and, when the deputies left, she had the door nailed shut until Mr. Schneider’s return.
When Mr. Schneider returned several days later he listed as missing a dinghy, a tape recorder, a calculator, a coin collection
and some change. The tape recorder belonged to Ms. Rome....

Prior to this time, Mrs. Schneider had been the youth leader at the local church. In this capacity, she met a number of
teenaged boys, almost all of whom had criminal histories. Six of these boys were arrested in March and April of 1981 in
connection with the burglary of the Schneider house at Bush Point.... In July of 1981, Mrs. Schneider was charged with ...
second degree burglary as an accomplice and criminal conspiracy to commit second degree burglary. At Mrs. Schneider’s
trial the six boys testified against her. Four of them testified that they committed the burglary of the Bush Point house with
Mrs. Schneider’s aid and approval. They testified that she drove them to the house and back after the burglary....

The jury found Mrs. Schneider guilty as charged on all counts.... Mrs. Schneider appeals her convictions for ... second
degree burglary and conspiracy to commit burglary....

Schneider...contends that she cannot be convicted as an accomplice and conspirator for the burglary of her estranged
husband’s residence, because the residence was community property at the time. In particular, she contends that the State
failed to introduce evidence to show that the entry of the house was “unlawful.” As stated in the statutory definition of second
degree burglary:

A person is guilty of burglary in the second degree if, with intent to commit a crime against a person or property therein,
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he enters or remains unlawfully in a building other than a vehicle.
(Emphasis added.) RCW 9A.52.030(1). The definition of “enters or remains unlawfully” is:

A person “enters or remains unlawfully” in or upon premises when he is not then licensed, invited, or otherwise privileged
to so enter or remain.
RCW 9A.52.010(3). Schneider contends, in effect, that to prove she entered “unlawfully” the State must prove that Mr.
Schneider owned the house and Mrs. Schneider did not. Since the house was purchased during the marriage, Schneider
contends that the State must “rebut the strong presumption that the house was community property.” These contentions are
erroneous, because they misconstrue the nature of the offense of burglary.

The law of burglary was designed to protect the dweller, and, hence, the controlling question here is occupancy rather than
ownership. See R. Perkins, Criminal Law 206 (2d ed. 1969). The law in Washington has long reflected this principle:

“The test, for the purpose of determining in whom the ownership of the premises should be laid in an indictment for
burglary, is not the title, but the occupancy or possession at the time the offense was committed.”
State v. Klein, 195 Wash. 338, 342, 80 P.2d 825 (1938), quoting 9 C.J. 1044 § 79. An owner of property can be guilty of
burglarizing that property. For example, it is well established that a landlord can be guilty of burglarizing the premises of his
tenant. See, e.g., Bradley v. State, 244 Ind. 630, 195 N.E.2d 347 (1964). See also AGO 10 (1974).

To establish that an entry is “unlawful,” the State must introduce evidence that the entrant was “not then licensed, invited, or
otherwise privileged to so enter or remain.” RCW 9A.52.010(3). In this case, there is sufficient evidence from which a
reasonable juror could infer that Schneider was not licensed, invited or privileged to enter the house in question. At the time
of the burglary, the house was occupied by a tenant, who had lived there for some time before Mr. Schneider moved in with
her. It is also clear that Mrs. Schneider never actually lived in the house during the time in question. Thus, Mrs. Schneider’s
legal status was analogous to that of a landlord’s at the time of the break-in. In addition, Mr. Schneider testified that when he
left on vacation before the burglary no one had permission to enter the house except the neighbor, whom he had asked to pick
up the mail. Finally, as the State argues, the method of entry—breaking the door latch—is inconsistent with any kind of
permissive entry....

The judgment is affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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As Modified on Denial of Rehearing Sept. 23, 1998.

Opinion
BROWN, Justice.
A jury convicted defendant Jerry Grant Frye of first degree robbery (§ 211)....[T]he judgment is affirmed....

The prosecution’s chief witness, Jennifer Warsing, testified under a grant of immunity. Warsing first met defendant in a
Sacramento bar in April 1984 while she was separated from her husband of many years. A romantic relationship between
Warsing and defendant quickly developed, and, in early May 1984, the couple moved in together in an apartment outside of
Sacramento. On several occasions during the time they lived together, defendant assaulted Warsing.

Defendant and Warsing returned to Sacramento in December 1984 or January 1985, and resided together at the River City
Motel. Defendant worked at a construction job next door to the motel. Rick Evans worked with defendant at the construction
site and socialized with him outside of work. Evans testified he and defendant discussed the prospect of quitting their jobs
and growing marijuana for profit instead. Evans had access to a gold mining claim in Amador County that members of his
family had worked for many years.

In April 1985, defendant and Evans quit their jobs to pursue the marijuana venture. With approximately $500 between them,
they purchased camping equipment and other supplies. The next day, a group comprised of defendant, Warsing, Evans and
his girlfriend, and Warsing’s adult son drove to the mining claim property in Amador County. In addition to the camping gear
and supplies they had purchased, defendant and Evans brought along marijuana seeds, a 12—gauge shotgun, a .22—caliber
semiautomatic rifle, and ammunition.

A quarter-mile down the hill from the group’s campsite was a cabin occupied by an older couple, Robert and Virginia (Jane)
Brandt, who worked a gold mining claim with their son, Bobby. Evans testified that before setting up camp and sowing the
marijuana seeds, he sought and obtained the Brandts’ permission for the group to camp on the property.

The campsite had no running water or electricity, and meals were prepared over an open campfire. Although defendant and
Warsing had a car when they moved to the campsite, they sold it to Warsing’s son who left the group after a couple of days.
Evans and his girlfriend returned to Sacramento a week or two later, leaving only defendant and Warsing at the campsite.
Before Evans departed, it was decided Evans would return to the property once or twice a week with food and supplies, and
defendant would tend the marijuana plants.

About a week after moving to the campsite, Warsing met the Brandts, and became friendly with them. Warsing would
occasionally accompany Jane Brandt in the Brandts’ 1982 Lincoln Towncar to run errands in town. On these excursions,
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Warsing became aware that Mrs. Brandt carried an unusually large amount of cash with her to pay for goods and services.
Rick Evans testified defendant and Warsing mentioned the Brandts’ money during one of his weekly visits to the campsite.
Defendant also showed Evans a small glass container filled with about a quarter-inch of gold he had scraped from the bucket
of the front-end loader used by the Brandts in their mining operation.

On the morning of May 14, defendant and Warsing walked from their campsite down the hill to the Brandts’ cabin. Warsing
had agreed to accompany Mrs. Brandt to the dentist’s office in case she did not feel well following her dental procedure.

Sometime during the late morning of May 14, an acquaintance of the Brandts, Ron Wilson, drove to the cabin. Wilson
occasionally worked the Brandts’ mining claim with them, receiving a percentage of the gold that was extracted. Seeing the
Lincoln gone, Wilson drove by the cabin without stopping, and proceeded up another road After investigating a potential
mining area, Wilson hiked to the upper part of the claim, in the vicinity of defendant’s campsite. As Wilson headed back
down towards the cabin to see if anyone had returned, he met defendant walking up the road.

Defendant showed Wilson the marijuana-growing operation. A short time later, Wilson drove with defendant into town
where Wilson bought them lunch and a couple of beers. After lunch, Wilson and defendant made several more stops. Wilson
bought a carton of cigarettes for defendant, and two 12—packs of beer. Wilson also retrieved several flats of marijuana
seedlings from his girlfriend’s residence for defendant to tend for him, and picked up some watering equipment from a
friend. During this time, defendant and Wilson each consumed several more beers.

Defendant and Wilson arrived back at the mining claim about 3:00 in the afternoon, and went up the hill to the campsite.
Mrs. Brandt and Warsing arrived back at the cabin some time later. When Warsing got out of the car, Mrs. Brandt asked her
to come down for coffee later in the evening. Warsing said they probably would, and set off for the campsite up the hill.
When Warsing arrived at the campsite, defendant and Wilson were talking and drinking beer. Around dusk, Wilson left the
campsite and drove back home.

Warsing testified that shortly after Wilson’s departure, defendant said he saw the Devil moving around the campsite. He also
told her he thought he was being set up, and that he would “just take what he could.” Defendant then stood by the fire where
Warsing was heating water for coffee, and asked her if she had ever seen people dead before. According to Warsing’s
testimony, defendant was going to go down and kill the Brandts, and told her if she didn’t go with him, he would have to kill
her too.

Hoping to run away, Warsing told defendant she needed to use the campsite’s makeshift bathroom. Defendant accompanied
her, shotgun in hand. When Warsing was finished, defendant took her by the arm and walked down the hill toward the cabin,
still clutching the shotgun in the other hand.

When defendant and Warsing arrived at the Brandts’ cabin, Mrs. Brandt greeted them, asking them to come inside.
Defendant placed the shotgun against the kitchen doorway, and sat down in a chair nearby. Warsing sat at the table where
Mrs. Brandt was working on an afghan and began helping her.

Defendant complained to Mr. Brandt that he had drunk too much and his head was hurting. Mr. Brandt started laughing.
When Mrs. Brandt got up and offered coffee, defendant said he would like a cup. Hearing defendant joking with Mr. Brandt
and asking for coffee, Warsing believed things had returned to normal, and she began to relax. Moments later, however, she
heard a noise, and looked up to see defendant pointing the shotgun at Mr. Brandt who was now standing up in front of his
recliner. Defendant shot Mr. Brandt, and he fell back in the chair.

Defendant claims the evidence is insufficient to support his convictions for burglary.... Defendant’s claim of insufficient
evidence requires us to determine whether a rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt. In making this determination, we view the evidence presented at trial in the light most favorable to the
prosecution. (/d. at p. 678,286 Cal.Rptr. 801, 818 P.2d 84.)
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Defendant asserts the evidence is insufficient because he entered the Brandts’ cabin at the personal invitation of Mrs. Brandt.
Defendant’s argument is based on the erroneous premise that a burglary has not occurred if a person enters a building with
the owner’s express consent.

Any person who enters a house or building with the intent to commit a felony or theft is guilty of burglary. (§ 459.) The entry
need not be a trespass to support a burglary conviction. Thus, a person who enters for a felonious purpose may be found
guilty of burglary even if he enters with the owner’s or occupant’s consent.

Notwithstanding these settled principles, defendant asserts that People v. Gauze (1975) 15 Cal.3d 709, 125 Cal.Rptr. 773, 542
P.2d 1365 (Gauze ), supports his view that Mrs. Brandt’s invitation to enter the cabin precludes a burglary conviction. In
Gauze, the court stated that in order for burglary to occur, “ ‘[t]he entry must be without consent. If the possessor actually
invites the defendant, or actively assists in the entrance, e.g., by opening a door, there is no burglary.” ” (/d. at pp. 713-714,
125 Cal.Rptr. 773, 542 P.2d 1365, quoting 1 Witkin, Cal. Crimes (1963) Crimes Against Property, § 457, p. 419.) Defendant
takes this statement out of context. Moreover, later decisions make clear that Gauze is inapposite.

In Gauze, supra, 15 Cal.3d 709, 125 Cal.Rptr. 773, 542 P.2d 1365, the defendant was convicted of burglary after he entered
his own apartment with the intent to assault his roommate. The court concluded the defendant could not be guilty of
burglarizing his own home, even if he entered with a felonious intent, because burglary requires an entry that invades a
possessory right in a building, and must be committed by someone who has no right to be in the building. (/d. at p. 714, 125
Cal.Rptr. 773, 542 P.2d 1365.) As People v. Pendleton (1979) 25 Cal.3d 371, 158 Cal.Rptr. 343, 599 P.2d 649 (Pendleton)
explained, Gauze did not overrule earlier decisions finding burglary convictions proper when there was a consensual entry.
(Pendleton, supra, 25 Cal.3d at p. 382, 158 Cal.Rptr. 343, 599 P.2d 649.) “The law after Gauze is that one may be convicted
of burglary even if he enters with consent, provided he does not have an unconditional possessory right to enter.” (/bid.; see
also People v. Salemme (1992) 2 Cal.App.4th 775, 779781, 3 Cal.Rptr.2d 398.)

Although the evidence shows defendant was invited into the Brandts’ cabin on the early evening of May 14, 1985, there is no
evidence from which to reasonably infer defendant had an unconditional possessory right to enter. Indeed, Rick Evans
testified that before setting up the campsite and marijuana-growing operation, he sought and obtained the Brandts’
permission for the group to camp on the property. Viewing this evidence in a light most favorable to the prosecution, the jury
could reasonably have found such action to be inconsistent with the notion that any member of the group enjoyed an
unconditional possessory right to any of the property, including the Brandts’ cabin.

Moreover, there is substantial evidence supporting defendant’s burglary conviction. According to Warsing’s testimony,
defendant told her on the night of the murders he was planning to “just take what he could” and was going to go down and
kill the Brandts. Defendant then armed himself with a shotgun, ushered Warsing down the hill to the planned visit with the
Brands, and promptly committed the crimes. Ron Wilson testified that earlier the same day defendant told him Mr. Brandt
“should be more careful about displaying the bundle he has or somebody would hit him in the head and take it from him.” ...
The testimony of these witnesses, in conjunction with evidence defendant had no steady income and had come to Amador
County to cultivate marijuana for profit, provides ample support for the conclusion that defendant entered the Brandts’ cabin
with the intent to commit theft. The jury properly convicted defendant of burglary....

For the reasons stated herein, the judgment is affirmed....

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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V.
William L. NIBLE, Defendant and Appellant.

Crim. Coo1729.

|
April 18, 1988.

Opinion
DEEGAN, Associate Justice.

In this case of first impression, we hold the penetration of a window screen but not the window itself constitutes a burglarious
entry. Defendant was convicted following a jury trial of first degree burglary (Pen.Code, §§ 459; 460, subd. 1).... On appeal,
he contends he was guilty at most of attempted burglary because no entry occurred .... We disagree and shall affirm.

In the early morning hours of April 17, 1986, Mary Rice was asleep with her young son in the bedroom of her Sacramento
apartment. Before going to bed, Rice left the bedroom window open about an inch-and-a-half. Sometime between 1:00 and
1:30 a.m., she was awakened by a loud noise caused by something banging against her window. Rice looked out through the
window and noticed the window screen was in place. She also noticed defendant on the ground below the window, lying on
his back in the fetal position.

Rice hurried to the kitchen where she called her husband on the telephone. She told him to call the sheriff. She then
unplugged the telephone and returned with it to the bedroom. As she entered the room, she heard the screen being pulled
back from the window. Rice pushed aside the curtains and encountered defendant, who had pulled back part of the screen and
crawled underneath it so that his face was about two to three inches from the window. Rice slammed the window shut and
yelled in a deep voice. Defendant ran away but was soon captured by sheriff’s officers.

Rice described her bedroom window as consisting of two panels, each three feet wide and four feet high, sitting three feet
above the ground. Only one of the panels could be opened, by sliding it horizontally. The frames of both panels and the
window screen were aluminum and rested within a larger aluminum frame that sat inside the wall. The window screen rested
in a slot one-quarter inch from the window and did not have any protuberances to facilitate its removal from the exterior of
the apartment. Between the time of the incident and trial, Rice attempted to remove the screen from outside her apartment;
she was successful only by sliding a screwdriver under the screen and lifting the screen outward.

There was no evidence defendant touched Rice’s window or crossed the boundary formed by the window into Rice’s
bedroom.

Defendant contends the trial court erred both by denying his motion for judgment of acquittal and in its instructions on the
entry element of burglary. Defendant moved under Penal Code section 1118.1 for judgment of acquittal on the ground there
was no evidence of a burglarious entry. The court denied the motion. Later, the court instructed the jurors they could find an
entry if they believed a part of defendant’s body or a tool or instrument used by him penetrated “... the area inside where the
screen was normally affixed in the window frame in question.” The trial court did not err.

“Every person who enters any ... apartment ... with intent to commit grand or petit larceny or any felony is guilty of
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burglary.” (§ 459.) Entry occurs at the moment any part of the person’s body, or a tool or instrument wielded by the person,
is inside the premises. (People v. Failla (1966) 64 Cal.2d 560, 569, 51 Cal.Rptr. 103, 414 P.2d 39; People v. Osegueda
(1984) 163 Cal.App.3d Supp. 25, 31, 21, Cal.Raptr. 182; People v. Walters (1967) 249 Cal.App.2d 547, 551, 57 Cal.Rptr.
484.) Because the common law requirement of breaking was eliminated at the time of the codification of section 459, “... it
no longer matters whether a person entering a house with larcenous or felonious intent does so through a closed door, an open
door or a window.” (People v. Gauze (1975) 15 Cal.3d 709, 713, 125 Cal.Rptr. 773, 542 P.2d 1365; fn. omitted.)

No California authority has considered whether the penetration of a window screen, without penetration of the plane formed
by the window beyond, constitutes an entry within the meaning of section 459. Defendant contends the correct analysis to
determine whether a burglarious entry has occurred is whether the “air space” of a protected structure has been penetrated by
a part of the defendant’s body or an instrument or tool wielded by him. The “air space” analysis ... does not necessarily lead
to the result defendant suggests. Rather, it is reasonable to conclude that a window screen contains the outer boundary of a
building’s air space, especially when, as here, the window itself was left open. However it might be applied here, in our view
the “air space” test, although useful in some situations, is inadequate as a comprehensive test for determining when a
burglarious entry occurs.

Rather, a more comprehensive test is suggested by the California Supreme Court’s analysis in People v. Gauze, supra, 15
Cal.3d 709, 125 Cal.Rptr. 773, 542 P.2d 1365. “ ‘Burglary laws are based primarily upon a recognition of the dangers to
personal safety created by the usual burglary situation—the danger that the intruder will harm the occupants in attempting to
perpetrate the intended crime or to escape and the danger that the occupants will in anger or panic react violently to the
invasion, thereby inviting more violence. The laws are primarily designed, then, not to deter the trespass and the intended
crime, which are prohibited by other laws, so much as to forestall the germination of a situation dangerous to personal
safety.” Section 459, in short, is aimed at the danger caused by the unauthorized entry itself.” (/d.,, at p. 715, 125 Cal.Rptr.
773, 542 P.2d 13635, quoting People v. Lewis (1969) 274 Cal.App.2d 912, 920, 79 Cal.Rptr. 650.)

As the burglary statute is designed to protect against unauthorized entry and its attendant dangers, the ultimate test of whether
a burglarious entry has occurred must focus on the protection the owners or inhabitants of a structure reasonably expect. The
proper question is whether the nature of a structure’s composition is such that a reasonable person would expect some
protection from unauthorized intrusions. A structure with a locked door or window clearly affords a reasonable expectation of
protection from invasion. But even an open door or window affords some expectation of protection from unauthorized
intrusion because reasonable persons understand the social convention that portals may not be crossed without permission
from the structure’s owner.

Thus, the focus of the question whether the penetration of a window screen constitutes a burglarious entry must be on
whether a reasonable person would believe a window screen provides some protection against unauthorized intrusions. The
answer is unequivocally in the affirmative. “The opening of a screen door or window is deemed a burglarious breaking, ... In
such cases the screen door [or window] is not to be considered as a mere protection against flies, but rather as a permanent
part of the dwelling. The holdings proceed, it would seem, on the grounds that the screen door [or window] is a part of the
house on which the occupants rely for protection and that to open such a door [or window] is a violation of the security of the
dwelling house which is the peculiar gravamen of a burglarious breaking.” (13 Am.Jur.2d, Burglary, § 19, p. 331.) This
analysis is especially apposite to the instant case, where the window screen was affixed in a slot in the frame with no handle
or other device to facilitate its removal from the exterior of the apartment. We hold, therefore, that when a screen which
forms the outer barrier of a protected structure is penetrated, an entry has been made for purposes of the burglary statute.

The purposes of the burglary laws are best served by our holding the penetration of a window screen constitutes entry within
the meaning of section 459. As noted above, the burglary law protects against the dangers caused by unauthorized entry. The
inhabitants of a building are just as likely to react violently to an intruder’s penetration of their window screen as to the
penetration of the window itself. In this case, Rice slammed her window closed when she discovered defendant crawling
under the screen. Had she been armed, or had she reacted differently to that frightening specter, the situation might indeed
have erupted into violence.
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Because we conclude the penetration of a window screen constitutes entry within the meaning of section 459, we hold the
trial court did not err either in denying defendant’s motion for judgment of acquittal or in its instructions on entry.

The judgment is affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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July 11, 1997.

Opinion
MCcFARLAND, Chief Justice:

Travis W. Bowen, in a trial by jury, was convicted of aggravated burglary (K.S.A. 21-3716), a severity level 5 person felony;
possession of methamphetamine (K.S.A.1994 Supp. 65-4160), a severity level 4 drug felony; and possession of marijuana
(K.S.A.1994 Supp. 65-4162), a misdemeanor. He was sentenced to 41 months’ imprisonment, 15 months’ imprisonment, and
30 days’ in the county jail, respectively. These terms were ordered to run concurrently for a controlling term of 41 months.
Defendant appeals only his aggravated burglary conviction, contending that the evidence is insufficient to support his
conviction....

K.S.A. 21-3716 defines aggravated burglary as follows:
“Aggravated burglary is knowingly and without authority entering into or remaining within any building, manufactured
home, mobile home, tent or other structure, or any motor vehicle, aircraft, watercraft, railroad car or other means of
conveyance of persons or property in which there is a human being, with intent to commit a felony, theft or sexual battery
therein.” (Emphasis supplied.)

Specifically, defendant challenges the sufficiency of the evidence as to his intent to commit a felony in the residence.

The State alternatively charged the aggravated burglary intended felony element, and the jury was instructed on the elements
of each intended felony in the following format:

Theft (Instruction 6-A)

Possession of methamphetamine (Instruction 6-B)

Aggravated Battery (Instruction 6-C)

Aggravated Assault (Instruction 6-D)

The verdict form submitted as to the aggravated burglary count was completed as follows:
“Count 3

v Guilty of Aggravated Burglary pursuant to Instruction Number:
6-A (Theft)
v 6-B (Possession of Methamphetamine)

6-C (Aggravated Battery)
v 6-D (Aggravated Assault)

Not Guilty of Aggravated Burglary”
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Thus, we need not speculate as to which of the alternative felonious intents the jury found. Further, possession of
methamphetamine and aggravated assault are the only two with which we are concerned.

The physical facts relative to the crime were not seriously controverted, nor was there any question of identity.
As the facts are crucial to the determination of the issue raised, they must be set forth in considerable detail.

During the early morning hours of December 7, 1994, Layne and Ruth White were asleep in a second floor bedroom of their
rural home. They were awakened by a loud impact sound on the side of the house, which was followed by the sound of
footsteps on the first floor. Mr. White’s parents live about 1 1/2 miles away. Pursuant to a sort of mutual protection
agreement, the parents were called and requested to seek help. Layne White had his wife take their young child and hide in a
closet. Meanwhile, the senior Whites arrived and illuminated the house with their headlights. Reno County Sheriff’s officers
then arrived.

Defendant was found on the first floor of the residence on his knees beside a wood stove. He had a knife in each hand. He
told officers he had placed a pressure-activated bomb in the home’s basement beams. Defendant put down the pocket knife
but refused to push it out of his reach. The long butcher knife was held and moved in a threatening manner toward the
officers. It took approximately 30 minutes to disarm and arrest defendant. Marijuana and methamphetamine were found on
defendant.

Defendant testified that he was on methamphetamine at all pertinent times. He had been at his uncle’s home located some
unspecified distance down the road from the Whites” home. He started walking up the road in the direction of Nickerson to
meet up with some friends. It was a very cold and icy night and defendant became chilled. He walked to the Whites’ home in
order to get warm. He took his pocket knife out for protection. He kicked the door open and went to the kitchen to get a knife
better suited “[t]o protect myself if need be.” Officer Flynn testified that defendant told him after his arrest that he had
opened the pocket knife before entering the residence. In further recounting defendant’s statements, the officer testified:

“[H]e stated to me he was going to defend him, himself if someone tried to hurt him or bother him or jump him while he
was asleep. I asked him why he had the knife before he entered the house in his hand as he kicked the door. He stated to
me for the same reason. I asked him what he would have done if he was approached by someone, and he said he would
have to cut them because he was going to defend himself, whatever it took.”

We shall first consider the sufficiency of the evidence relative to the intent to commit the felony of possession of
methamphetamine.

It is undisputed that defendant’s possession of methamphetamine was wholly incidental to his entry of the Whites’ home. The
drug was on defendant’s person but played no role in his decision to enter the residence by force or otherwise or in his
decision as to what he intended to do after entering. The State does not argue otherwise. Rather, the State contends that as
possession of a narcotic has been held to be a continuing offense, its mere possession by defendant is sufficient to support the
aggravated burglary conviction. In support of this contention, the State cites State v. Chapman, 252 Kan. 606, 847 P.2d 1247
(1993).

The question in Chapman was venue. Three individuals were involved in drug transactions which by travel occurred in
multiple counties....

Thus, Chapman is concerned with where a crime may be charged, a question wholly unrelated to the issue before us. The
State cites no authority for the proposition that the mere happenstance of methamphetamine being on Chapman’s person with
no showing or inference that its possession was in any manner related to defendant’s unlawful entry into the residence is
legally sufficient to support a conviction of aggravated burglary based upon entering with the intent to commit the felony of
possession of methamphetamine. Our research has yielded no authority for this contention.
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Although the precise issue before us was not present in State v. Mogenson, 10 Kan.App.2d 470, 701 P.2d 1339, rev. denied
238 Kan. 878 (1985), the case is helpful by analogy. In Mogenson, defendant had entered a residence with authority, and then
became embroiled in an argument therein, which resulted in the withdrawal of the authority to be there. Defendant remained
and committed battery. He was convicted of aggravated burglary. On appeal, defendant argued that the intent to commit
battery had to be present at the time of the entering. The Court of Appeals disagreed, holding that the formation of intent to
commit the ulterior felony must have existed either at the time defendant entered the house or after defendant remained in the
house without authorization. The intent and the entering or remaining without authority must at some time be concurrent. 10
Kan.App.2d at 472-76, 701 P.2d 1339.

The specific intent in an aggravated burglary, where one is charged with entering into the dwelling without authority, must
exist at the time of the unauthorized entry. State v. Brown, 6 Kan.App.2d 556, 560, 630 P.2d 731 (1981). Although
defendant’s methamphetamine possession in the case before us was wilful and wanton, he did not enter the residence with the
purpose of possessing the drugs therein. We must conclude that there was insufficient evidence to support the conviction of
aggravated burglary based upon entry with the intent to possess methamphetamine.

We turn now to the sufficiency of the evidence relative to aggravated burglary based upon the intent to commit an aggravated
assault. The jury was instructed:

“The elements of aggravated assault are as follows:
1. That the defendant intentionally placed another person in reasonable apprehension of immediate bodily harm;
2. That the defendant used a deadly weapon;
3. That this act occurred on or about the 7th day of December, 1994, in Reno County, Kansas.

“No bodily contact is necessary.”

There was evidence defendant kicked in the door and entered the residence armed with a knife in his hand to use against any
occupant who approached him. Additionally, upon entry, he immediately searched for and acquired a much larger knife. He
had a knife in each hand when first seen by the officers. We conclude that the evidence of aggravated burglary, based upon
the intended felony of aggravated assault, is sufficient to support the conviction.

The final question to be determined is whether the insufficiency of the evidence as to the intended felony of possession of
methamphetamine requires reversal of the aggravated burglary conviction even though the evidence was legally sufficient as
to the intended felony of aggravated assault.

In this case, we are not dealing with a general verdict on an aggravated burglary charge which set forth multiple theories as to
the element of felonious intent in entering a building, such as was present in State v. Skelton, 247 Kan. 34, 795 P.2d 349
(1990), nor are we dealing with a general verdict on a felony-murder charge which alleged multiple underlying felonies, as in
State v. Garcia, 243 Kan. 662, 763 P.2d 585 (1988). Likewise, we need not discuss State v. Grissom, 251 Kan. 851, 840 P.2d
1142 (1992), which disapproved some of the language quoted in Garcia. The case herein does not involve a general verdict.
The jury specifically found defendant had two felonious intents when he entered the residence-the possession of
methamphetamine and the commission of an aggravated assault. We have held the evidence was insufficient as to the former,
but sufficient as to the latter. Thus, there is no opportunity to even speculate that the jury may have convicted defendant of
aggravated burglary based upon a felonious intent which was not supported by the evidence. The State was not required to
prove more than one of the alternatively charged felonious intents.

The judgment is affirmed.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Hypo A

At approximately 11:15 p.m. in late December, neighbors heard glass shatter at a nearby
home. Ms. Chen looked outside from her porch but testified she could only see “a dark
figure” moving near the driveway. She stated that she could not recognize the person’s face
until motion-activated floodlights illuminated the yard. Police later discovered forced entry
into the home and arrested Jordan Pike several blocks away carrying jewelry and
electronics belonging to the homeowner.

Discuss whether Jordan can be charged with burglary.
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Hypo B

At approximately 7:45 p.m. in early spring, Maria Lopez returned home and discovered her
back door partially open. A neighbor reported seeing Tyler Boone leave the property on foot
carrying a backpack. The neighbor testified that the sky was “still somewhat bright with the
last streaks of orange and pink from the beautiful sunset” and that she recognized Tyler
because she had known him for years and recognized his distinct uneven walk and posture.
Another witness stated that he turned on his headlights just minutes before he saw Tyler
because it was becoming too dark to see clearly while driving.

Discuss whether Tyler can be charged with burglary.
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Hypo C

Dr. Elena Morales inherited lakeside property from her grandfather about 3 years ago. She
has fond memories of family vacations to the lake during her childhood but has not visited
the property in nearly 10 years.

Two months ago, a severe storm badly damaged the cabin located at the center of the
property. Inspectors informed Dr. Morales that the damaged roof and mold rendered the
cabin “unsafe for human habitation.” When she returned to the property a month later, she
discovered that nearly all of the furniture and appliances in the cabin were destroyed. The
only salvageable items, which Dr. Morales left in the cabin, were the refrigerator, some
canned food, and fishing equipment. She took everything else to the local landfill.

The day before cabin repairs were scheduled to begin, neighbors saw Jordan Pike riding his
motorcycle away from Dr. Morales’ property towing a small trailer. Investigators later
discovered forced entry into the cabin and evidence that Jordan attempted to pawn items
from Dr. Morales’ property.

Discuss why Jordan may or may not be charged with burglary of the cabin.
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Hypo D

About 50 feet from the cabin sat a large detached shed used primarily as a workshop and
storage space. It had electricity and a small utility bathroom with a functioning toilet and
sink. The shed served as the primary location for storing the tools and materials used to
repair and maintain the cabin. One exterior wall of the shed served as the family's outdoor
cooking area. A built-in barbecue was permanently attached beneath a covered overhang.
Although the cabin contained a fully functioning kitchen before the storm, family members
frequently prepared meals on the barbecue during the warmer months.

Because the cabin remained uninhabitable while repairs were underway and it was getting
very late, Dr. Morales decided to spend the night in the shed. Looking through boxes and
storage bins for something to keep warm, she eventually found a sleeping bag packed deep
inside a storage trunk with other camping and outdoor equipment. Although the shed
provided adequate shelter for the night, it was cold and drafty, and she later decided she
would not sleep there again. The next morning, she returned the sleeping bag to the storage
trunk with the other camping and outdoor equipment.

Later, investigators discovered signs of forced entry into the shed, and some of the items
Jordan later attempted to pawn were reportedly taken from the shed.

Discuss why Jordan may or may not be charged with burglary of the shed.
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